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ARBITRATION OR LITIGATION?
THE BATTLE CONTINUES

by Cameron A. Roark

INTERNATIONAL CHILD

6 ABDUCTION AND THE HAGUE
ABDUCTION CONVENTION

When one parent accuses another of wrongfully taking their shared child
to a different country or retaining them there, the Hague Abduction
Convention can be a helpful place to start finding a remedy.

by David Michael Breon
DELIVERS STATE OF THE

JUDICIARY

Supreme Court of Missouri Chief Justice Paul Wilson addressed
lawmakers during his State of the Judiciary on March 8, 2022. Read the

full transcript, which touches on cooperation, technology, alternative
courts, and more.

by Supreme Court of Missouri Chief Justice Paul Wilson
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PRESIDENT’S PAGE

CALLED TO HELP OUR
COMMUNITIES

JOHN GRIMM

“PUBLIC SERVICE IS A NOBLE CALLING,
AND WE NEED MEN AND WOMEN OF
CHARACTER TO BELIEVE IN THEIR
COMMUNITIES, IN THEIR STATES, AND IN
THEIR COUNTRY.” - PRESIDENT GEORGE
H.W. BUSH.

The 56 men who signed the Declaration of
Independence might be considered our country’s
original public servants. Nearly half of
the group, 25 to be exact, were lawyers.

But there were also physicians, merchants,
plantation owners, and ministers who signed
this historic document in the summer of
1776.

In the 246 years since, our country has
been blessed to have countless men and
women from all walks of life who have
devoted their time and talents to benefit the
public, and they’ve done so in a range of
ways.

Throughout my professional career, I
have been fortunate to have met many such
public servants. That has been especially
true during the past few years while serving
as an officer of The Missouri Bar, in which
I have made a special effort to connect with members
of the General Assembly to discuss matters that are of
interest to Missouri lawyers. Without question, we owe a
debt of gratitude to the 197 members of the legislature
- including 26 lawyers — who spend vast amounts of
time away from their families and professions to serve
Missouri citizens.

While serving in the General Assembly is an outstanding
accomplishment, it is only the tip of the iceberg when it
comes to service opportunities. For example, the governor
appoints thousands of citizens to serve on roughly 200
boards and commissions. And there are tens of thousands
of opportunities to serve on the local level. Missouri has
944 municipal governmental bodies, all of which need
citizens to serve on the city council or board of alderman.
Each of those cities and townships need volunteers for
the park board, library board, or planning and zoning

/MissouriBar @MoBarNews /The-Missouri-Bar /MissouriBar
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commission. School boards, volunteer fire departments,
and water districts provide even more opportunities for
service.

As lawyers, we have the knowledge, understanding,
and critical thinking to provide valuable guidance and
advice to all types of organizations. Without question,
many of our colleagues have volunteered their time
and talents to public service. In fact, a 2018 survey
found that nearly nine in 10 Missouri lawyers volunteer
in their communities. For those of you who are part
of or have been part of boards or commissions, thank
you. For those of you who work in our court system as
judges, prosecutors, or public defenders,

I appreciate your service. And for those of
you who have provided pro bono legal work
without expectation of renumeration, your
contributions are invaluable.

But I believe we can do even more. Most
of us have the ability to devote two or three
extra hours a month to something beyond
our regular work obligations. I encourage
you to do so.

I want to particularly challenge newer
lawyers to consider the ways in which you
can serve your communities. I understand
that some of you may be hesitant to get
involved because of the level of commitment
or financial sacrifice. Without question,
establishing a new law practice is time
consuming, and many of you are also building families.
Still, I have no doubt that the personal enrichment from
taking on a new role will be worth every shared minute.
Time and time again, I have heard volunteers share
that they get more out of their work than those they are
assisting. Based on my own experiences, I believe that to
be true.

If you need ideas for how to help, talk with your
colleagues. I think you will find countless examples
of work that others have done and places where your
services are desperately needed.

Your service truly makes a difference. Thank you for
considering my request.

Finally, know that The Missouri Bar is excited to learn
about your personal and firm efforts in the community.
Please don’t hesitate to reach out and tell us about your
work — you can even notify us on social media by using
#MOLawyersHelp. (2

53

@MoBarNews @MoBarNews



THE

MISSOURIBAR
INSURANCE MARKETPLACE

Are you reaping all the
benefits of your membership?

The Missouri Bar Insurance Marketplace offers a broad level of benefits choices,
from Health and Dental to Disability and Group Insurance. You and your firm
have access to concierge-level support, unique cost-savings opportunities, and
convenient enrollment technology designed exclusively for MOBAR members,
and their staff and eligible dependents.

®®E o

Health Dental Vision LEELEE Y
Group Long-Term Pet Medicare
Benefits Disability Insurance Supplement

Start shopping the Insurance Marketplace today:

memberbenefits.com/mobar
800-282-8626 MB MemberBenefits

Products sold and serviced by Member Benefits, the administrator of The Missouri Bar Insurance Marketplace.
The Missouri Bar is not a licensed insurance entity and does not sell insurance.



EXECUTIVE SUMMARY

SPRING FORWARD

MISCHA BUFORD EPPS

THIS TIME OF YEAR ALWAYS MAKES
ME SMILE AS BRIGHT DAFFODILS
AND COLORFUL TULIPS AWAKEN MY
SENSES AND REMIND ME HOW MUCH
WE HAVE TO BE GRATEFUL FOR.

That’s especially true as we’'ve entered our third year of
the COVID-19 pandemic; been horrified by the needless
death and destruction from Russia’s unprovoked invasion of
Ukraine; and seen many Americans struggle with the day-to-
day realities of economic insecurity. Yet, spring is the season
of hope. It compels us to focus on the beauty and the good
around us. There are things to celebrate.

One cause for celebration is the privilege that [
we have living in the United States of America
and the freedoms we enjoy here. As Ukrainian
residents endure unimaginable losses and
fight for their democracy, we are reminded
not to take our privileges for granted. In his
State of the Judiciary address last month to a
joint session of the Missouri General Assembly,
Chief Justice Paul Wilson emphasized that
government is people — well-meaning, hard-
working people who may do different jobs and
serve in different ways but who “are united in
the spirit and goal of service.” He also stressed
the importance of continued communication
and collaboration among our three branches

For me, another cause for celebration is the historic
nomination of Judge Ketanji Brown Jackson for associate
justice of the U.S. Supreme Court to fill the upcoming
vacancy due to the retirement of Associate Justice Stephen
Breyer. I am inspired that for the first time in my life and
the Court’s 232-year history, a working mom who looks like
me may serve on the highest court of our land.

This spring at The Missouri Bar, we continue to strive daily
to help you even better serve your clients. If you haven’t
visited The Missouri Bar’s 2021 Annual Report on MoBar.org,
take a look when you have a few minutes. You will gain a
better understanding of the range of services provided to
lawyers at no additional cost and the ways our bar is serving
the public. We think you’ll see things to celebrate and even
more to help us look ahead to the challenges yet to be met.

In May, as part of Juror Appreciation Week, The Missouri

/MissouriBar @MoBarNews /The-Missouri-Bar /MissouriBar
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of government to best serve Missourians. I encourage you
to read the full text of the State of the Judiciary address
included in this issue.

Bar will join with judges, court personnel, and legal
professionals across our state to celebrate and thank all
Missourians who reported for jury duty in state courts in
2021 and 2022. Each year, thousands of Missourians
perform one of the most significant civic duties granted
to citizens - they serve as fair and impartial jurors in
communities. Missouri is one of only a few states that hold
a statewide Juror Appreciation Week, with more than 50
courts participating annually. This year’s statewide Juror
Appreciation Week will be May 1-7. Contact us or your local
court if you are interested in joining as we thank jurors.

We also look forward to seeing you at the virtual Missouri
Bar Spring Committee meetings to be held May 2-6. More
than 23 committees are expected to hold business meetings
and/or offer CLE programs at no charge that week. Check

MoBar.org for the tentative schedule.

Noticing and celebrating what is happening
‘ with the weather, temperature, plants and
~flora, and general vibe can help us be more
centered and connected. The rapid changes in
our personal and professional lives over the last
year have laid bare the importance of lawyer
well-being. Members of the bar’s Lawyers
Living Well Special Committee have worked
tirelessly to identify and recommend programs
and initiatives aimed at improving lawyer well-
being. Several special activities are planned
for national Well-Being Week in Law (WWIL),
also May 2-6. WWIL seeks to raise awareness
about mental health and encourage action and
innovation across the profession to improve
lawyer well-being.

Your well-being has many dimensions — your physical,
mental, and social wellness are critical to the health of
your practice. Diet, exercise, and mindfulness improve
your physical and mental health and support your social
well-being. With spring’s arrival, open those windows, get
outside, plant something, ride a bike, have a picnic, or cook
with family or friends. When engaging in activities, try to
be mindful and fully in the moment. If you enjoy the time
without worrying about your to-do list or deadlines, you will
be more refreshed, fulfilled, and optimistic. Who wouldn’t
want that?

Let’s spring forward together with appreciation and
optimism. ()

Best regards,
Mischa
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IN BRIEF

REMEMBERING
WELLNESS

Stuck on the worry mill? Try writing fwyam

Date

down all your concerns, then walk away
and leave them behind for a while. Try a
different activity that engages your mind
or body in a different way to help shift
your focus.

e

The Spring Enrollment Ceremonies
will take place April 22 in Jefferson

City.
JUROR APPRECIATION WEEK .
The bar and courts from across the state will celebrate Missourians who The.2022 Annual Real Estate'
perform their civic duty of serving as jurors as part of Juror Appreciation Institute will be he'ld as a webinar
Week May 1-7. Judges and lawyers are encouraged to show their gratitude and self-study April 29 and June 3.
toward jurors and find ways to thank them for their service, including posting
on social media with #ThankAJuror; providing snacks and special treats in The 2022 Spring Committee
the juror room; and hanging up a celebratory poster created by The Missouri Meetings will be held Virtually
Bar. Learn more about Juror Appreciation Week and how to get involved at May 2-6.

MissouriLawyersHelp.org.

For more information, visit

MoBar.org

MEET #MOLAWYERS — MATT DEPAZ

Matt DePaz is a partner at Shook, Hardy & Bacon LLP in Kansas City. From Detroit, MI, DePaz graduated
from Northern Illinois University School of Law and joined The Missouri Bar in 2013. He serves as the Western
Appellate District representative on The Missouri Bar Young Lawyers® Section Council.

i What attracted you to your specific area of law? A significant part of my practice centers on
 \& representing companies in the health and life sciences industries. I had several opportunities to

B ' . work for companies in this space prior to law school, and I was inspired by my colleagues’ desire to
' improve quality of life for those with health challenges. So, I wanted to represent these companies’
contributions to medicine as part of my practice.

Who is your legal mentor? Chris Kaufman was my office neighbor when I first started at Shook, and
he invested a lot of time towards my development. He is a brilliant strategist, and one of the most
well-rounded lawyers I know.

What do you most enjoy about serving on the YLS Council? I value the friendships most. YLS has a diverse group of
members: litigators, counselors, prosecutors, in-house counsel, and defense lawyers. All bring a unique perspective on the
practice of law, and many have become close friends that I look forward to working alongside for years to come.

What would you like new Missouri lawyers, or even those who have been practicing for some time, to know about The
Missouri Bar? The Missouri Bar has a ton of resources to help new lawyers early in their careers, and it has a diverse group
of lawyers interested in sponsoring newer generations. I encourage everyone — especially those lawyers that started during the
pandemic — to become actively involved early in your career and leverage this network.

When you’re driving, do you listen to music or podcasts? If it’s music, what is your favorite band? If it’s podcasts, what is
your favorite podcast? My daughters are currently jamming to Disney’s “Encanto” soundtrack ... on repeat. We don’t talk
about Bruno.

Editor’s note: These responses have been edited for clarity and brevity. Do you know someone who should be featured in Meet #MOLawyers? Let us know by
emailing nroberts@mobar.org.
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MOBAR MEMORY

Enrollment Ceremonies, like this one from 1984, are
always a special time for new lawyers, along with their
family, friends, and colleagues. Share photos from your
own swearing in with us on social media! Just post and
tag #NewMOLawyers.

SMALL FIRM CONFERENCE

MOSOLO SMALL FIRM
CONFERENCE

Solo and small firm practitioners will want to mark their
calendars for the 27th Annual MOSOLO Small Firm
Conference, set for June 9-11 at Margaritaville Lake Resort
and online. The conference will feature over 60 breakout
and plenary sessions about technology, litigation, practice
management, and more. It’s the perfect opportunity to
connect and network with lawyers facing similar situations
in their daily practices. Learn more at MOSOLO.org.

TECHTIP

Laptops are a wonderful
innovation. They allow us to take
our work on the go. However, this
mobility also presents an added
security risk that must be mitigated.
Simply having a password to log

in to the laptop is not sufficient

to protect your files. Luckily, Microsoft has included an
encryption feature in Windows 10 and 11 called Bitlocker. This
feature is usually turned off by default but is easy to enable.
Once turned on, your laptop drives will be encrypted, and you
can rest easier knowing that your files will be better protected
should your laptop get lost or stolen. Just remember to use a
strong password in addition to encryption.

EXIIM

OPENING A PRACTICE

For lawyers wanting to hang out their shingles, The Missouri
Bar has the perfect one-stop shop. On the “Open a Practice”
webpage, lawyers will find white papers on accounting and
billing basics, social media, and Microsoft tools, as well as
checklists for technology new firms need and requirements
for merging law firms. The page also offers charts comparing
products like cloud document storage options, live chat
services, PDF program features, and password managers.
Visit MoBar.org/Open-A-Practice to view the various practice
management resources.

MEMBER BENEFIT: PRACTICE
RESOURCE LIBRARY RELAUNCHES

Missouri lawyers once again have access to more than 150
publications through the bar’s Practice Resource Library.
Relaunched in early February, the library allows members to
borrow books that cover a plethora

of practice management topics like
marketing and social media, office
policies, how-to guides for Adobe
products, and more. The Missouri Bar
will loan a book for 21 days and requires
members pay a $3 shipping fee per
book. Learn more about the Practice
Resource Library at MoBar.org/Library.

/MissouriBar /The-Missouri-Bar

@MoBarNews

gz /MissouriBar

@MoBarNews

OUT OF THE OFFICE

During the peak of the COVID-19 pandemic, Kansas City lawyer Tara Moreland sought out
ways to keep occupied and entertained. On a whim, she decided to try embroidery. “As it turns
out, I'm not too bad at it. I've found a lot of joy in being creative in this manner and like the low-
pressure challenge of learning new stitches and creating something beautiful,” Moreland says. “I
find this relatively new hobby of mine to be incredibly soothing and also fun.”

Share your “Out of the Office” photo with us for a chance to be featured in In Brief.
Email hkiddoo@mobar.org or tag us on social media using #MOLawyersLiving Well.

@MoBarNews 57



THE FLAG

W. DUDLEY MCCARTER!

SINCE PLAINTIFF’'S MEDICAL CONDITION WAS
NOT AT ISSUE, HIS MEDICAL RECORDS WERE
NOT DISCOVERABLE

State ex rel. Lutman v. Baker, 635 S.W.3d 548 (Mo. banc
2021).

Darin Lutman petitioned the Supreme Court of
Missouri for a writ of prohibition to prevent the release
of his medical records related to a vehicle accident. The
Court found that Lutman’s statements to police at the
scene of an accident and his apology letter to the family
of the other driver who was killed in the accident did
not constitute implied waiver of physician-
patient privilege.? Because Lutman “neither
placed his medical conditions at issue nor
(took) any action sufficient to waive the
physician-patient privilege,” the Court’s
preliminary writ was made permanent.’

Information a patient gives to a physician
while he or she is being seen by that
physician and that is “necessary to enable
the physician to provide treatment is
privileged.”* Additionally, the physician-
patient privilege applies to medical
records.” “The privilege is for the benefit
of the patient and belongs to the patient,
not the physician.”® A patient can waive
the privilege by either express or implied
waiver.” The most common waiver cases
“involve plaintiffs who voluntarily place their medical
condition in issue by filing a petition alleging that they
suffered physical or mental injuries.”® To constitute
an implied waiver, the patient’s act must show “a
clear, unequivocal purpose to divulge confidential
information.”

The Court ruled Lutman’s statement to the
investigating police officers, which did not contain
privileged information, does not indicate a clear,
unequivocal purpose to divulge his confidential medical
information.'® “In the same way Dubis’ mention of
drinking wine did not constitute a waiver in Rodriguez
... Lutman’s admission of a medical condition does not
constitute a waiver here.”!!

The plaintiff also claimed Lutman’s apology letter
to them constituted a waiver of the physician-patient
privilege because Lutman stated in the letter that he was
an addict who felt like he was having a heart attack or
blacking out right before the crash. “Again, however,
without more, Lutman’s statements in the letter do not
clearly and unequivocally indicate an intent to waive the
physician-patient privilege.”'?
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EXCEPTION TO SOVEREIGN IMMUNITY FOR
DANGEROUS PROPERTY CONDITION STILL
APPLIES EVEN IF THE CONDITION IS OPEN AND
OBVIOUS
Allen v. State of Missouri, No SC 98929 (Mo. banc 2022).

Missouri’s 32nd Judicial Circuit appealed from a
judgment entered in favor of Pamela and Kelly Allen
who sued the state, Cape Girardeau County, and the
City of Cape Girardeau after Pamela Allen fell down a
flight of stairs in the Common Pleas Courthouse in Cape
Girardeau. The state asserted the circuit court misapplied
the law regarding the waiver of sovereign
immunity. In Allen v. State of Missouri," the
Supreme Court of Missouri found that the
Allens presented a “submissible case that the
stairway was dangerous condition of which
the State was sufficiently aware to waive
sovereign immunity.”"

Under § 537.600, a “physical defect
in the sovereign’s property and injuries
directly stemming from that defect will
subject the sovereign to tort liability.”'5 A
sovereign may also be subject to liability
if the plaintiff was harmed by a “physical
deficiency in the state’s property which
constituted a ‘dangerous condition.””!
While the state contended the stairs didn’t
constitute a dangerous condition because
they were an “open and obvious condition” of which
Pamela Allen knew and appreciated, the Court disagreed
with this argument. “[W]hen the dangerous condition is
so open and obvious that the invitee should reasonably be
expected to discover it and realize the danger, a possessor
of land does not breach the standard of care owed to
invitees ‘unless the possessor should anticipate the harm
despite such knowledge or obviousness.”!”

“While the condition of the stairway may have been
open and obvious, the State should have anticipated
the harm that befell [Pamela] Allen,” the Court stated.!®
Since there wasn’t evidence to indicate Pamela Allen had
an alternative way to access the files at the courthouse,
the Court noted, the state should have anticipated the
stairs could lead to Pamela Allen being injured.'” The
Supreme Court of Missouri found that even if the state
had lacked actual notice of the staircase’s condition, the
Court “has previously found similar facts sufficient to
establish constructive notice.”?® “The State had sufficient
time and opportunity to become aware of the condition
of the stairs, and it is reasonable to charge the State with
constructive notice.”?!

MoBar.org



NO WORKERS’ COMPENSATION BENEFITS
BECAUSE INJURY DID NOT ARISE OUT OF AND IN
THE COURSE OF EMPLOYMENT

Boothe v. DISH Network, Inc., 2021 WL 6057372 (Mo.
banc 2021).

In July 2017, Gary Boothe Jr., was driving to a work
appointment and stopped at a convenience store, where
he bought, among other things, a breakfast sandwich.
Running slightly behind, Boothe ate his breakfast
sandwich as he drove to his appointment. Within a mile,
he choked on the sandwich, attempted to slow down, and
blacked out. He was injured when his vehicle collided
with a pillar on the side of the road. He attempted to
claim workers’ compensation benefits, but the Labor and
Industrial Relations Commission denied his request. The
commission found Boothe was not entitled to an award
because his injury did not arise out of and in the course
of his employment. The Supreme Court of Missouri
affirmed the commission’s decision in Boothe v. DISH
Network, Inc.??

To be eligible for workers’ compensation benefits,
an injury must “arise out of and in the course of
employment.”® “An injury will not be deemed to arise
out of employment if it merely happened to occur while
working but was not a prevailing factor and the risk
involved ... is one to which the worker would have been
exposed equally in normal non-employment life.”?* More
generally, an employee — who bears the burden of proof
— must show there was a “causal connection between an
injury and a work activity other than mere occurrence” at
work.?

Boothe’s injury’s risk source was eating while driving,
which created a risk of choking and led to the accident,
resulting in injury. Eating while driving was not related to
Boothe’s employment since DISH did not require him to
eat breakfast after starting work, the Court found.*

“In accordance with section 287.020.3(2)(b), [Boothe]
did not establish the risk source — eating while driving —
was related to his employment or that he was not equally
exposed to that risk in nonemployment life. Boothe,
therefore, failed to establish his injury arose out of and in
the course of employment,” the Court ruled.?”

TWO-YEAR STATUTE OF LIMITATIONS APPLIES IF
PLAINTIFF’S INJURY WAS RELATED TO HEALTH
CARE

Payne v. Rehabilitation Institute of St. Louis, LLC, 2022
WL 211962 (Mo. App. E.D. 2022).

Nancy Payne appealed the Circuit Court of St. Charles
County’s decision granting summary judgment in favor
of Rehabilitation Institute of St. Louis, LLC, after the
court concluded that Payne filed her medical malpractice
claim beyond the period allowed under the statute of
limitations. The Missouri Court of Appeals, Eastern
District, affirmed the circuit court’s ruling in Payne v.
Rehabilitation Institute of St. Louis, LLC.*®

While the institute provided health care services to
Payne, she was left unattended and fell out of her bed,
allegedly sustaining a head injury. Thirty months later,

/MissouriBar @MoBarNews /The-Missouri-Bar /MissouriBar
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she filed a three-count petition in St. Charles County
circuit court, alleging improper medical care, negligence,
and negligence per se. The trial court granted summary
judgment in favor of the rehabilitation institute because
Payne’s claim was rooted in a medical malpractice

claim, requiring her to file the suit within two years of
the alleged incident. “[C]ourts do not rely on the label

a plaintiff applies to a claim in the pleading to decide
whether § 516.105 applies. Rather, what matters is
whether or not the claim is in fact against a health care
provider and related to health care.”?

Payne argued § 516.105 was inapplicable to her
negligence claims because she was not receiving medical
services at the time she fell, which occurred after staff left
her unattended in a bed without an alarm. However, the
court ruled Payne’s injury was connected to her medical
care since the damages occurred while she was under the
care and custody of the rehabilitation institution, who was
providing health care services to address Payne’s health
care needs. “Applying the statute and the most relevant
Missouri case law, [Payne’s] claims are rooted in the
provision of health care and medical negligence covered
by § 516.105, not ordinary negligence,” the Court of
Appeals ruled.® ()
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ARBITRATION OR LITIGATION:
THE BATTLE CONTINUES

CAMERON A. ROARK!

ARBITRATION IS ON THE RISE
THROUGHOUT MISSOURI AND THE
NATION, AND MANY CONTINUE TO
BATTLE WITH WHETHER A DISPUTE
SHOULD GO TO ARBITRATION OR
PROCEED IN THE COURTS.

There are two possibilities that could happen in this context:
(1) one party files a lawsuit and the other party files a motion
to compel arbitration, or (2) a party files for arbitration and
the other party files a lawsuit to stay arbitration.

This article explores the law revolving around arbitration
in general and the most recent case law dealing with motions
to compel or to stay arbitration. Additionally, this article
hopes to clarify the case law when a motion to compel or stay
arbitration is filed and the steps that follow.

What is arbitration?

Arbitration is a method of resolving disputes amongst
different parties.? It is an alternative and private dispute
resolution procedure by which the parties agree to present
their dispute to a private forum consisting of an arbitrator,
or sometimes several, sitting in a panel, which decides the
claims after hearing testimony and evaluating evidence.” A
party then will file an application to confirm the award from
the arbitration which the court shall confirm, unless another
party has requested to vacate or modify the arbitration
award.*

An arbitration decision that is binding can only be vacated
on very narrow grounds in Missouri.” These grounds include
inter alia: (1) “[t]he award was procured by corruption, fraud
or other undue means;” (2) “[t]here was evident partiality
by an arbitrator appointed as a neutral or corruption in any
of the arbitrators or misconduct prejudicing the rights of
any party;” (3) “[t]he arbitrators exceeded their powers;”

(4) “[t]he arbitrators refused to postpone the hearing

upon sufficient cause being shown therefor or refused to
hear evidence material to the controversy or otherwise so
conducted the hearing, contrary to the provision of section
435.370, as to prejudice substantially the rights of a party;” or
(5) “[t]here was no arbitration agreement and the issue was
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not adversely determined in proceedings pursuant to section
435.355 and the party did not participate in the arbitration
hearing without raising the objection; but the fact that the
relief was such that it could not or would not be granted by a
court of law or equity is not ground for vacating or refusing
to confirm the award.”® An arbitration decision is extremely
difficult to overturn on appeal.”

Arbitration proceedings are favored under the law and
encouraged without resorting to the courts.® Because of
the differences between litigation and arbitration, a party
may prefer one over the other depending on the facts or
law governing the case. “A motion to compel arbitration is
a separate but ancillary proceeding, seeking an equitable
remedy: specific performance of a term in a contract.” It
determines whether the original lawsuit filed in a court will
be sent to arbitration instead."

Procedural steps of filing motions to compel

Normally, a motion to compel arbitration follows a lawsuit
filed in the circuit courts. The defendant(s) will then file
the motion alleging the case should go to arbitration rather
than proceed in the circuit court. The party seeking to
compel arbitration has the burden of proof to show a valid
arbitration agreement exists.!! If both parties agree that
there is an agreement to arbitrate, the circuit court should
compel arbitration.'”? However, if the plaintiff contests
whether there is an agreement to arbitrate, the circuit
court shall hold a hearing to determine the existence of the
alleged arbitration agreement."” The circuit court will then
make factual findings on whether there is an agreement to
arbitrate." If there isn’t one, the judge will deny the motion
and the case will proceed with the circuit court.' If the
circuit court finds there is an agreement to arbitrate, then
the court will grant the defendant’s motion and the case
will proceed with a private arbitrator if there is no other
dispute.'® If either party appeals the circuit court’s order
regarding whether there is an agreement to arbitrate, those
findings are reviewed under the Murphy v. Carron standard.'”

What law governs arbitration?

Arbitration is governed by §§ 435.350 to 435.470 of the
Missouri Uniform Arbitration Act (MUAA) and the Federal
Arbitration Act (FAA) under 9 U.S.C. §§ 1 to 9. The FAA
governs enforceability of “all contracts involving interstate
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commerce.”'® However, both the FAA and MUAA establish
that arbitration agreements are enforceable except “upon
such grounds as exist at law or in equity for the revocation of
any contract.”" The courts apply state-law contract defenses
in connection with the FAA’s savings clause.’ Additionally,
state courts have concurrent jurisdiction over actions brought
under the FAA.?! In Missouri, insurance contracts and
contracts of adhesion are not entitled to have enforceable
arbitration agreements.?

Additionally, § 435.460 of the Revised Statutes of Missouri
mandates that each contract containing an arbitration clause
have a specific notice in the contract.? Specifically,

“[e]ach contract subject to the provisions of sections 435.350
to 435.470 shall include adjacent to, or above, the space
provided for signatures a statement, in ten
point capital letters, which read substantially

as follows: “THIS CONTRACT CONTAINS

A BINDING ARBITRATION PROVISION
WHICH MAY BE ENFORCED BY THE
PARTIES.””** Missouri courts have interpreted
the logical purpose of § 435.460 as notifying
parties that their contractual agreement includes
a provision for arbitration.? However, if the
contract is simply an agreement to arbitrate, the
notice under § 435.460 RSMo is not required.?

CONTRACTS AND

TO HAVE

“Existence of the agreement to arbitrate is a
prerequisite to compelling arbitration”?’

The law on arbitration continues to be a
pendulum. In January 2020, the Supreme
Court of Missouri decided in Theroff v. Dollar
Tree Stores, Inc.® that the “[e]xistence of the agreement to
arbitrate is a prerequisite to compelling arbitration.”? The
case presented “the question of whether there was, in the
first instance, assent to the arbitration agreement.”* There
was a challenge to the agreement’s existence, the Court noted.”!

Prior to the Court’s opinion in Theroff, it was understood
that “[d]isputes over the formation of the parties’ arbitration
agreement ... have been considered threshold issues of
arbitrability.”** When there is a delegation clause in an
agreement, it delegates threshold issues of arbitrability to the
arbitrator.*”® The arbitrator assigned to the case would then
have the responsibility to determine whether there was a
formation of contract — not a circuit court.** Theroff clarified
there must be a valid actual agreement before sending the
case to arbitration.”

Facts of Theroft

Nina Theroff applied for employment with Dollar Tree
and informed the assistant manager during her interview
that she was legally blind and needed assistive devices.*
A couple days later, Theroff returned to Dollar Tree to
complete the hiring paperwork electronically, and one of
those forms was a mutual agreement to arbitrate claims,
which ultimately Theroff electronically signed.*” Theroff later
sued Dollar Tree for constructively discharging her because
the company refused Theroff’s reasonable accommodation
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request for a service dog to accompany her at work.™

Dollar Tree filed a motion to compel arbitration and stay
proceedings.™ Theroff argued there was no assent to the
arbitration agreement, while Dollar Tree argued there was
assent.” The circuit court held an evidentiary hearing on the
motion to compel to determine whether there was assent.*!

The evidentiary hearing produced “conflicting evidence
about Theroff’'s knowledge of the existence of the mutual
agreement and her electronic signature on it.”* Theroff’s
evidence showed: (1) when she returned to Dollar Tree to
complete the hiring paperwork, she did not have knowledge
the hiring paperwork would occur on a computer; (2) she
only brought a small magnifier; (3) Theroff informed the
manager it would take a significant amount of time for her
to complete the forms; (4) the manager offered
to assist Theroff with the forms; (5) she was
unable to see the content on the screens, and the
manager would orally state what the forms were;
(6) Theroff stated the manager never mentioned
arbitration, waiver of a jury trial, or JAMS rules;
and (7) the manager would simply state specific
information needed and Theroft would orally
tell her.*

The Dollar Tree manager: (1) stated she
did not help Theroff navigate the documents
online; (2) disputed that Theroff was legally
blind or that Theroff stated she had any vision
issues requiring assistive devices; (3) denied
electronically signing the mutual agreement
for Theroff; and (4) denied fielding any
questions from Theroff concerning the mutual
agreement.*

The circuit court overruled the motion to compel
arbitration and stay proceedings.” The defendants appealed
the circuit court’s order overruling their motion to compel
arbitration of Theroff’s claim of disability discrimination.*®
The Supreme Court of Missouri affirmed the circuit court’s
order."

Law of Theroff

When a party disputes signing an arbitration provision, the
court — not the arbitrator acting under a delegation clause —
must first decide the existence of an agreement to arbitrate.*
The trial court shall hold an evidentiary hearing to
determine whether there was a valid agreement to arbitrate
once a disagreement about the existence of an agreement to
arbitrate is raised.*” “Even in the absence of live testimony,
the requirements of an evidentiary hearing are met if, (1) the
trial court is provided with adequate materials and evidence
with which to resolve any factual disputes; and (2) there is
no allegation the parties were limited in [their] submission of
the evidence by the trial court or that the trial court failed to
consider any evidence presented by the parties.”™ The party
seeking to compel arbitration has the burden of proof to
show a valid arbitration agreement exists.”!

Additionally, basic contract principles apply when
deciding if there is a valid agreement. The court looks at
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whether there was an offer, acceptance, and bargained-for
consideration.”” Assent is also required for a contract or an
agreement to exist: “It is a well[-]settled principle of law
that to constitute a contract[,] the minds of the parties must
assent to the same thing in the same sense.”*® Additionally,
“[m]Jutuality of contract means that an obligation rests
upon each party to do or permit to be done something in
consideration of the act or promise of the other; that is,
neither party is bound unless both are bound.”** However,
as long as a contract meets the consideration requirement,
“an arbitration clause in the contract will not be invalidated
for a lack of mutuality of the obligation to arbitrate.” But,
it is important to note that a signature is not required to
demonstrate acceptance because assent can be shown in
other ways.*

The court is the gatekeeper and must first determine the
legality, validity, and enforceability of the agreement as a
whole. “[A]rbitration agreements are tested through a lens
of ordinary state-law principles that govern contracts, and
consideration is given to whether the arbitration agreement
is improper in light of generally applicable contract
defenses.”” That means that an arbitration agreement “could
be declared unenforceable if a generally applicable contract
defense, such as fraud, duress, or unconscionability, applied
to concerns raised about the agreement.”

An example of determining the legality, validity, and
enforceability of an agreement includes an illusory promise.
A promise to arbitrate “is illusory when one party retains
the unilateral right to amend the agreement and avoid its
obligations.”* In other words, “[a]n illusory promise does not
make valid consideration.”®

Further, “any act forbidden by legislative enactment, if
passed for the protection of the public and providing for a
penalty, cannot be the foundation of a valid contract.”®" In
Schoene v. Hickam, the Supreme Court of Missouri quoted
another court opinion that noted “[t]he illegality inhering
at the inception of such contracts taints them throughout
and effectually bars enforcement.”® If the act done was
prohibited by law, there cannot be a valid arbitration or
delegation clause.

Is a specific challenge to the delegation provision required?

A “delegation provision is an agreement to arbitrate
threshold issues concerning the arbitration agreement.”®
These “gateway” issues include whether the parties agreed to
arbitrate or whether certain controversies are covered under
the arbitration agreement.®

There has been a shift in the law regarding challenging
delegation provisions in contracts. Prior to the Theroff
decision, the Newberry, Soars, and Pinkerton cases required
the party challenging the arbitration agreement to directly
attack the arbitration provision and not the contract as a
whole.® Further, Newberry and Soars stated, “that a party
must specifically challenge a delegation provision to avoid its
application.”®

Theroff explicitly stated, however, that “[t]o the extent
Newberry, Soars, and Pinkerton can be read to suggest one
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can be forced into arbitration by a contract to which one is
a stranger, this interpretation is incorrect.”® In Theroff, the
Supreme Court of Missouri stated, “Newberry, Soars, and
Pinkerton presumed an arbitration agreement existed[;] these
cases did not address the situation in which a party claimed
she did not assent to an arbitration agreement in the first
instance.”®

If there was no valid agreement to arbitrate, a delegation
provision is not effective.® However, the delegation provision
is important when the parties agree, or the circuit court
finds, there is a valid agreement to arbitrate. “A court should
determine if the contract in question falls within the coverage
of the arbitration act before applying the act’s severability
principle, requiring a challenge to an arbitration agreement,
or delegation provision, separate from a challenge to
the overall contract.”” The existence of an agreement
to arbitrate is a prerequisite to compelling arbitration,”
meaning a valid contract must exist before the issue of
arbitration should be addressed. If there is no valid contract,
there can be no arbitration or delegation under Theroff.”

Concept of Severability

If there is a valid contract, then the concept of severability
comes into play. Agreements to delegate issues of arbitrability
create additional agreements subject to the regular laws
of arbitration.” In Rent-A Center, the U.S. Supreme Court
stated a party must challenge the delegation provision under
the FAA specifically.” The question before the Court in
Rent-A-Center was whether the district court was required
to determine whether an arbitration agreement subject to
the FAA is unconscionable, even when the parties to the
contract have clearly and unmistakably assigned the issue to
an arbitrator.” The U.S. Supreme Court held that “a party’s
challenge to another provision of the contract, or to the
contract as a whole, does not prevent a court from enforcing
a specific agreement to arbitrate.””® However, in New Prime
Inc. v. Oliveria,” the U.S. Supreme Court “held that, prior to
compelling arbitration, a court should decide whether there
is a contract that falls within the boundaries of sections 1 and
2 of the [FAA].”” New Prime “clarified that a court should
not order arbitration until it has decided whether there is a
contract evidencing a transaction involving commerce.””

Delegation provisions are subject to the severability
principle, “meaning that the party opposing arbitration
must challenge the delegation clause separately from the
arbitration agreement itself.”® Additionally, “[t]he challenge
must directly and specifically address the delegation
provision.”®! Even more,“[t]he court must consider the
delegation provision ‘standing alone’ from the rest of the
arbitration agreement.”® Further, “[a] direct challenge is one
that specifically addresses the delegation provision. A party
must levy a specific challenge to the delegation to avoid its
application.”®

The party challenging the delegation provision “does
not need to craft new arguments to separately challenge
the delegation provision — she needs only to tailor those
arguments to the delegation provision specifically.”**
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However, there are cases holding that a plaintiff cannot rely
upon the same arguments “they direct[] at the arbitration
agreement as a whole; an approach specifically rejected by
our courts.”® It would appear that a party challenging the
delegation provision should only discuss that provision. If the
party brings other provisions into the challenge, a court may
reject the argument as not being specifically tailored. Future
litigation may reveal a single answer on how to attack the
delegation clause.

“A delegation provision may be invalidated, revoked, or
otherwise found unenforceable upon such grounds as exist in
law or in equity for the revocation of any contract.”®® When
there is no legally enforceable agreement from the beginning,
a specific challenge to the delegation provision is irrelevant.®’
It is not necessary for a party to specifically challenge the
delegation provision as a “challenge to the existence of the
mutual agreement in its entirety because of a lack of assent
necessarily challenges the existence of any delegation provision
it contains.”® The Theroff court abrogated the proposition set
forth in Newberry, Soars, and Pinkerton that if “the [a]greement
as a whole contains illusory provisions [it] is for the arbitrator to
determine so long as the delegation provision, standing alone,
is valid.”®

Lastly, the Theroff decision cited the recent U.S. Supreme
Court opinion, New Prime Inc. v. Oliveira. Both courts noted a
court’s authority to compel arbitration is not unconditional.*
“A court should determine if the contract in question falls
within the coverage of the arbitration act before applying
the act’s severability principle, requiring a challenge to an
arbitration agreement, or delegation provision, separate from a
challenge to the overall contract.”

After the trial court’s ruling

What happens after the trial court grants or
denies the motion to compel arbitration? If the
trial court denies the motion to compel arbitration,
§ 435.440.1, RSMo. gives the losing party the right
to an immediate appeal.”* A denial of a motion to
compel arbitration must be appealed within 10
days after the trial court’s denial or the appeal
will be dismissed for being untimely.” However,
motions to compel arbitration that are granted
by the trial court are not appealable.” “Instead, a
writ of mandamus is an appropriate mechanism
to review whether a motion to compel arbitration
was improperly sustained.”® Of course, a writ of
mandamus is discretionary and there is no right to
issuance.”

Generally, whether a party’s motion to compel arbitration
should have been granted is a question of law which courts
review de novo.”” Appellate courts will not give deference to
the trial court under de novo review and will instead make a
determination independently.” The de novo standard will be
used by appellate courts when there is no factual dispute about
the existence of an arbitration agreement.” Further, appellate
courts will then make their own independent determination
regarding compelling arbitration.
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However, “in an appeal from a circuit court’s order
overruling a motion to compel arbitration when there is
a dispute as to whether the arbitration agreement exists,
the circuit court’s judgment will be affirmed unless there is
no substantial evidence to support it, it is against the weight of the
evidence, or it erroneously declares or applies the law.”'™ This
standard of review is usually referred to as the Murphy v.
Carron standard.'' An example of this standard at play is
in Duncan v. TitleMax of Missouri, Inc. Duncan challenged
the existence of the arbitration agreement between him
and TitleMax.'” The circuit court denied TitleMax’s
motion to compel arbitration.'” Because Duncan
challenged the existence of an agreement to arbitrate,
the circuit court could be reversed under the Murphy v.
Carron standard.'" TitleMax challenged the circuit court’s
ruling arguing that substantial evidence did not support
the circuit court’s order and it was against the weight of
the evidence.'” The Missouri Court of Appeals-Western
District found that there was substantial evidence to
support the circuit court’s order and that it was not against
the weight of the evidence.'® It is clear that when there is
a dispute as to the existence of an arbitration agreement,
there is greater deference given to the circuit court when
it makes findings of fact. It is still too early to see how the
standard will be carried out by the appellate courts in
Missouri.

The battle over arbitration
You may question why parties fight over whether a case
will proceed in a circuit court or go to a private arbitrator.
There are numerous aspects lawyers consider when
deciding whether to proceed to litigation or arbitration.
Litigation can be expensive,'” and lawyers can
continuously file extensive motions with no

ANOTHER MAJOR end in sight, leading to higher costs for all

involved. Discovery during litigation can
be costly due to employees or executives
taking time to answer questions or attend
depositions.'”® However, arbitration is
generally not as expensive if discovery is
limited, which also leads to fewer filings
that need to be responded to by opposing
counsel.'” But, most arbitrators now allow
extensive discovery similar to litigation
because of the high value of arbitration

ARE OPEN TO THE proceedings.' As a result of the expanding
PUBLIC.

discovery in arbitration, it potentially makes
arbitration less advantageous than in the past.
Another major difference between litigation and
arbitration is whether the proceedings are open to
the public.""! Most court filings in lawsuits are public.
Meanwhile, most arbitrations are private with little public
record. That means arbitration disputes can continue past
the media without much knowledge. Of the top Fortune
100, 81 companies have used arbitration agreements in
connection with consumer transactions.''? Since arbitration
is conducted in private and its outcome is typically kept

@MoBarNews 63



confidential, underlying consumer problems may be kept
hidden. For example, financial services company Wells
Fargo opened approximately 3.5 million bogus bank and
credit card accounts in the names of real customers.''* When
customers found out, they tried to sue but were forced

into arbitration and confidential settlements.'* It was not
until the government got involved that the story was in the
media.'

It is no secret that litigation moves slowly. A lawsuit filed
today in the United States can take 18 to 36 months to get
to trial.''® This could be one of the biggest downsides to
litigation. However, arbitration tends to move more quickly
than litigation, which could benefit one party over the
other.!'"” The average arbitration is approximately 20 months
faster than the average trial; however, the time it takes for
an arbitration to begin has been steadily increasing.''® This
seems to be the case due to the size of disputes now going to
arbitration rather than litigation.'

Additionally, litigation can be unpredictable, which
potentially leads certain parties to want arbitration
proceedings.' That unpredictability ranges from the
selection of a jury to the uncertainty of a judge’s ruling on
issues in the case.'?! Jury selection can be one of the most
important aspects for a case since lawyers are afforded great
latitude when questioning potential jurors during voir
dire.'?? In Missouri, the typical number of jurors is 12.'%
Importantly, the right of trial by jury is one of the basic rights
afforded by the Missouri Constitution.'** Some will argue that
arbitration interferes with such a right. However, Missouri
courts have held that parties may contractually relinquish
fundamental and due process rights such as waiving a
jury trial or their right to present a claim to any judicial
tribunal.'® In contrast, arbitration can be seen as more
predictable to the participants because they chose at least one
of the arbitrators, and the people who are chosen usually
have industry experience.'?® Arbitration may remove a lot of
uncertainty that a jury may bring to a case when it comes to
decision making. However, instead of 12 jurors deciding, it
comes down to one arbitrator, or sometimes a panel of three.
This clearly can have a significant impact on the outcome of a
dispute. But nothing is guaranteed out of arbitration because
there will always be some uncertainty.

One of the most significant differences between arbitration
and litigation is the review process of the decision.'*” In
Missouri, the litigation appeal process can be extensive
depending on the circumstances of each case. The Missouri
Court of Appeals and/or Supreme Court of Missouri
potentially could review an order from a trial court.'®
This process could result in a party not getting relief for
years. However, in exchange, several judges will review to
make sure the law was properly followed. In contrast, most
arbitration rulings have little ability to be reviewed in an
appellate process.'®® Section 435.405.1(1)-(5), RSMo, noted
above, outlines strict review standards for arbitration. ** “The
appealability of arbitration decisions might be summed up in
one, not all too inaccurate phrase, ‘forget it.””"?!

These differences, among others, play into this battle
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between wanting to proceed on a claim through litigation or
arbitration. Missouri courts continue to deal with this battle
over which adjudication process should be utilized. There

is not much certainty regarding the future of this dispute.
Parties will continue to fight over whether a judge and jury
get to decide issues or whether a private arbiter does. One
thing is certain, the battle continues.

Conclusion
Overall, a court must first determine whether there is a
dispute regarding the existence of a contract and agreement
to arbitrate. If there is a dispute, then the circuit court
shall hold an evidentiary hearing to determine whether
an agreement exists. If the circuit court finds there is no
agreement, the arbitration and delegation clause is void.
However, if the circuit court finds there is a valid agreement,
the opposing party must specifically challenge the delegation
clause in the contract instead of the whole contract under the
severability doctrine. If there is a valid delegation clause, the
arbitrator determines “gatekeeping” issues. But if there is no
valid delegation clause, the court will make a determination
whether an issue should go to an arbitrator or not. Missouri
courts have continued to grapple with arbitration. Future
court decisions will hopefully create more certainty regarding
the battle between arbitration and litigation. ()
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INTERNATIONAL CHILD ABDUCTION
AND THE HAGUE ABDUCTION

CONVENTION

DAVID MICHAEL BREON!

SCENARIO 1:

A PROSPECTIVE CLIENT ALLEGES
THAT HIS OR HER CHILD’S BIOLOGICAL
FATHER OR MOTHER HAS, WITHOUT
THE OTHER’S CONSENT, WRONGFULLY
REMOVED THE CHILD FROM THE
CHILD’S COUNTRY OF HABITUAL
RESIDENCE OR HAS WRONGFULLY
RETAINED THE CHILD IN A FOREIGN
COUNTRY.

SCENARIO 2:

A PROSPECTIVE CLIENT HAS RECEIVED
A SUMMONS TO APPEAR BEFORE A
MISSOURI COUNTY CIRCUIT COURT

OR MISSOURI U.S. DISTRICT COURT
TO ANSWER THE OTHER BIOLOGICAL
PARENT’S ALLEGATIONS OF HAVING
WRONGFULLY REMOVED OR RETAINED
THEIR CHILD IN MISSOURI.

The Hague Abduction Convention — formally known as
the Convention of 25 October 1980 on the Civil Aspects of
International Child Abduction - is an international treaty

wrongful removal or retention [across international
boundaries by providing a procedure to bring about] their
prompt return [and ensuring] protection for rights of
access.” It aspires to deter wrongful removal or retentions
by “depriv[ing] [the abductor’s] actions of any practical

or juridical consequences.” Recognizing the convention’s
guiding principle that “the child’s place of ‘habitual
residence’ is ‘best [suited] to decide upon questions of
custody and access,” the convention does not constitute
substantive law regarding custody. It does, however,
function as a forum-selection device by restoring the pre-
abduction “status quo and [deterring] parents from crossing
[international] borders in search of a more sympathetic
court.””

Despite the profusion of international child abduction
cases, few lawyers and state judges have likely heard of
the Hague Convention, much less the one dealing with
international child abduction.

Every year between 2010 and 2020, at least 487 children
were abducted to or retained in the United States.® Before
the COVID-19 pandemic in early 2020, the peak of incoming
abductions and retentions occurred in 2019, with 623 cases
reported.? From 2010 to 2020, 28.5% on average of children
abducted to or retained in the United States came back —
either voluntarily, by court order, or otherwise — to their
country of alleged habitual residency. In 2016, only 15% of
children were returned.'

Since 1998, there have been 15 Hague Abduction
Convention cases reported in the U.S. District Court of
Missouri-Western District'! and 13 cases for the Eastern

between sovereign nations. Specifically, it is “an international
agreement concluded between States in written form and
governed by international law, whether embodied in a single
instrument or in two or more related instruments . . . .”* An
“instrument” is a “written legal document” that “defines [the]
rights, duties, entitlements, or liabilities” between parties to
the agreement.’

The Hague Abduction Convention seeks “to protect
children internationally from the harmful effects of their
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District.'? Despite the frequency of international child
abductions, neither the Office of State Courts Administrator
nor any of Missouri’s 46 judicial circuit courts track the
number of Hague Abduction Convention cases that are and
have been filed in their courts.

Although there are various factors for the low return
rates, one substantial cause is that too few legal professionals
are familiar with the civil remedies available for victims
of international abduction cases. While there might, and
frequently are, alternative criminal® and civil" remedies
for Scenario 1, the most effective and expeditious method,'
and maybe sole method,'® to achieve a child’s prompt return
shall be pursuant to the Hague Convention on the Civil
Aspects of International Child Abduction, which is likely the
same procedure under which relief would be solicited under
Scenario 2. For those lawyers who anticipate one day being
confronted with an analogous scenario to those above, this
article is for you.

Background: The Hague Abduction Convention and ICARA

The convention is the product of the inter-governmental
organization of the Hague Conference on Private
International Law'” in the Hague, Netherlands. The
conference consists of 89 member states, including the
United States, Canada, Mexico, Australia, Japan, China,
India, and a significant majority of the countries of Europe
and South America.'® The conference first met in 1893,
and, since 1955, its members have assembled every four years
in “Ordinary Sessions.”*’

On Oct. 24, 1980, during the 14th session of the Hague
Conference on Private International Law, the member states
present — including the United States — voted unanimously
to adopt the Convention on the Civil Aspects of International
Child Abduction.?! The following day, the delegates signed
the Final Act of the Fourteenth Session, which contained the
text of the convention and the model form that is routinely
used in convention applications for wrongfully abducted or
retained children.?

The “Supremacy Clause” of the U.S. Constitution
mandates that “all Treaties made, or which shall be made,
under the Authority of the United States, shall be the
supreme Law of the Land; and the Judges in every State shall
be bound thereby ... .”* On Dec. 23, 1981, the United States
signed the convention?! and, seven years later (April 29,
1988), recorded its ratification in the Hague.?

Because treaties are “compact[s] between independent
nations,” any court with jurisdiction to hear a Hague
Abduction Convention case must first “ascertain the intent
of the parties” by the convention’s “text and context,”?
and “to read the [Convention] in a manner ‘consistent
with the shared expectations of the contracting parties [i.e.,
nations]””?” — not pursuant to regional laws, principles, or
Missouri court precedence in domestic cases.” Most of the
provisions of the treaty are self-executing,* meaning they do
not require any type of federal implementing legislation to be
immediately enforceable in U.S. federal and state courts.”

Despite those self-executing provisions, on July 1, 1988,
Congress enacted the International Child Abduction
Remedies Act (ICARA), which both ratified and implemented
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the Hague Abduction Convention into federal law and set
out the procedure by which an application for return is to be
filed and prosecuted or defended.’ The lawyer must assure
that the country from which the child has been removed or
retained is a party to the convention. Although there are

101 convention state members, as of October 2021,%? the
United States is partners with only 79 of them.” If the state
member (viz. country) is not a signatory, then the convention
is inapplicable. If the state is a signatory, then the lawyer
must determine whether that state member has deposited
any reservations contingent upon its adoption of the treaty
(and if so, review it); has subsequently ratified, accepted,

or approved the Hague Abduction Convention; and has
deposited its instruments of the same with the Netherlands’
Ministry of Foreign Affairs.* If prosecuting or defending
against a Hague Abduction Convention case in a foreign
state, ratification is important because any implementing
legislation likely contains information on how that member
state interprets certain definitions or provisions of the treaty,
as well as the procedure for how to petition, or defend
against, a convention case in its country. However, under the
two above scenarios, the lawyer need only determine whether
the other country is a signatory to the convention and a
partner member with the United States.

Under ICARA, all courts of the United States have
concurrent original jurisdiction of actions arising under the
Hague Abduction Convention,* such that any court (e.g.,
federal or Missouri circuit court) in which an applicable
action has been brought is empowered to determine the
case under the convention’s provisions.” Any court with
jurisdiction to hear a convention case must “decide the
case in accordance with the Convention,™’ not pursuant to
regional laws (e.g., a “best interests” analysis) in which the
case is heard. The convention’s goal is limited to restoring
the pre-abduction “status quo and to deter parents from
crossing international boundaries in search of a more
sympathetic court.”®

To achieve its objectives, the Hague Abduction Convention
mandates that each contracting state must designate a central
authority,” which is authorized to take a limited set of actions
to facilitate the prompt return of a wrongfully removed
or retained child back to his or her country of habitual
residence.” In the United States, the central authority is
the U.S. Department of State’s Office of Children’s Issues
in the Bureau of Consular Affairs.*! Although the Office of
Children’s Issues will not act “as an agent or attorney or in
any fiduciary capacity in legal proceedings,”*? or pay for the
transportation or legal costs or fees, it will, upon application
and request, facilitate the applicant in locating, securing
access to, or “obtaining the return of [the] child.”*

The Office of Children’s Issues can aid a client in a
variety of ways for both incoming (i.e., children abducted
to or retained in the United States) and outgoing cases (i.e.,
children abducted out of the United States or retained in
another country). If the parent in Scenario 1 above were
to apply to the Office of Children’s Issues, then the agency
would either “forward the application to the Central
Authority of the [signatory] country where the child is
believed [to be] located or provide the applicant with the
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necessary form, instructions, and the name of the address

of the appropriate Central Authority” in that country,

so that the applicant might thereby personally transmit

such application.* Moreover, upon request, the Office of
Children’s Issues would attempt to obtain from the foreign
central authority “information regarding the laws of the
child’s state of habitual residence,”* a statement regarding
the “wrongfulness of the taking of the child under the laws
of the child’s state of habitual residence,”® or “information
relating to the social background of the child.”*” Also, upon
request and pursuant to a voluntary agreement by the
accused or by court order, the Office of Children’s Issues
will attempt to arrange transportation for the child from the
foreign country to the United States.*® Although not relevant
to either scenario, for children abducted to the United
States, upon application and request, the Office of Children’s
Issues will help the applicant® discover the location of the
child in the United States.’® It will then, if with consent

by the left-behind parent, attempt the voluntary return

of or access to the child by sending a letter to the alleged
abducting parent.’! If not, then the Office of Children’s
Issues would help the applicant, if eligible, find affordable
legal representation.” The Office of Children’s Issues will
also provide legal mentors for those lawyers handling Hague
Abduction Convention cases for the first time.” To prevent a
child’s potential abduction from the United States, the Office
of Children’s Issues can submit the case for enrollment into
the U.S. Customs and Border Protection’s Prevent Abduction
program.® Some of these services may also be useful for the
respondent in Scenario 2 above, in particular with respect to
identifying the relevant and controlling domestic relations
laws in the foreign country which the plaintiff (z.e., the other
biological parent) alleges is the child’s habitual residence.

To prosecute or defend against a Hague Abduction
Convention case, lawyers must become thoroughly
familiarized with the convention, its official Explanatory
Report,” ICARA, the U.S. State Department’s evolving
interpretations of the convention,* fundamental case law
in both the U.S. and signatory states, and relevant case
law analogous to the facts of their cases. The convention
considers the child’s habitual residence as the proper
forum (i.e., place) to determine issues of custody or access
(i.e., visitation rights).”” To achieve its goal, the convention
functions solely as a “forum-selection mechanism”® and
constitutes no authority relating to custody. Therefore, at
the convention proceeding, the lawyer must be prepared to
thoroughly educate the court on the convention and ICARA,
as well as the prohibition upon the court from making any
initial custody determination until the court first determines
the issue of venue pursuant to the Hague Abduction
Convention.” The lawyer should caution the court that,
when making its determinations, it avoid using approaches
(e.g., a “best interests of the child” analysis) inapposite to a
convention proceeding.”” Because the convention presumes
the “authorities ... of the child’s habitual residence ... are
... best [suited] to decide upon questions of custody and
access,”®! a “best interest” analysis could not occur until after
the court has made all required findings and determinations
pursuant to the convention and ICARA.%
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Unless the respondent(s) can meet one of a few narrow
exceptions, the court must order the child be promptly
returned to his or her place of habitual residence should less
than one year have elapsed since the date of the wrongful
removal or retention and the child be adjudicated to have
been “wrongfully” removed or retained outside his or her
country of habitual residence.® Even if the Hague Abduction
Convention proceeding commenced one year after the
wrongful removal or retention, the court must still order
the child be returned unless the respondent demonstrates,
by a preponderance of the evidence,” “that the child is now
settled in its new environment.”®

How to file a Hague Abduction Convention petition

Akin to Scenario 2, the routine Hague Abduction
Convention case involves a child traveling abroad to visit
the noncustodial parent who, at the end such visitation,
refuses to return the child.® If, either with or without the
aid of the apposite central authority, a lawyer cannot achieve
the voluntary return of the child, then a lawyer can file
the client’s petition for return pursuant to the convention
and ICARA in the state or federal district court where
the child is located at the time of filing.” Conversely, if
defending a client against such claim, a lawyer must file the
client’s answer to the convention petition, which ordinarily
emanates from a federal district court.®® Upon the filing of
the petition, that court is statutorily precluded from making
any determination regarding the child’s custody “until it has
been determined that the child is not to be returned under
the Convention.”® Consequently, the court must address the
convention petition before any custody hearing can proceed
or determination be made.

How to prosecute or defend against a Hague Abduction
Convention case

Upon taking up the petition, the court must “decide the
case in accordance with the Convention.”” The petitioner
bears the burden of proving, by a preponderance of the
evidence, that the child has been wrongfully removed or
retained, within the convention’s meaning.”! The removal
or retention is “wrongful” when it is in breach of the rights
of custody attributed to a person under the law of the state
in which the child was habitually resident immediately
before the removal or retention, provided that, at the time
of the removal or retention, those rights would have been
exercised, but for the removal or retention.”

Consequently, the inquiry requires the court to determine:
1) when the removal or retention took place; 2) where the
habitual residence of the child was immediately prior to the
removal or retention; 3) whether the removal or retention
violated the petitioner’s custody rights under the law of the
child’s habitual residence; and 4) if the petitioner would
have exercised those custody rights, but for the removal or
retention.”

The first element, regarding when a removal or retention
occurred, requires that the petitioner prove that the removal
or retention had occurred. In Barzlay v. Barzlay, the U.S.
District Court of Missouri - Eastern District found that a
retention had occurred upon the father’s accusation that the
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mother had breached their agreement that the mother was
to have returned their daughter to Israel.™ Alternatively, the
court might conclude the date of retention occurred at the
moment the alleged noncustodial parent filed the petition
for custody, when the alleged noncustodial parent breached
both parents’ joint agreement to return the child within a
specific time-frame,” or when the child failed to be placed
upon a return bus’ or flight to his or her state of habitual
residence.”

As to the second element, a child can have one habitual
residence — which is not to be confused with the child’s
domicile.” Although “habitual residence” is not defined
by the Hague Abduction Convention or ICARA, the U.S.
Supreme Court begins with a textual analysis and points
out that, although “residence” refers only to where one
lives, “habitual” connotes that one’s residence is more than
“transitory,” but “[cJustomary, usual, [or] of the nature
of a habit,” and where the child acquires “some degree of
integration by the child in a social and family environment.
The Hague Abduction Convention’s explanatory report
describes “habitual residence” as “the family and social
environment in which [the child’s] life has
developed”® and the Court of Justice of
the European Union clarifies how a child’s
residence can become “habitual” only after
“some degree of integration by the child
in a social and family environment”®' has
occurred. Indeed, every U.S. Circuit Court
of Appeals agrees that a child’s habitual
residence is the place that child would have
considered his or her “home” at the time
of the removal or retention.®” The child’s
perception of the parents’ or legal custodians’
“settled purpose” for the move is “a central
element” for the court to consider when
determining the place the child would have
considered his or her “home” at the time of
the removal or retention.*

The determination of habitual residency
requires the court to consider the totality
of the circumstances applicable to each
case’s facts and cannot determine the same
solely under categorical requirements
(e.g., evidence of a parental agreement
that specifies where the parents intended to raise their
child).** When the allegation is wrongful retention, the 8th
U.S. Circuit Court of Appeals directs the courts to focus
on the child’s perspective immediately before the removal
or retention.” Factors that federal and state courts have
considered regarding the determination of a child’s habitual
residence include: 1) the settled purpose of the move to
the new country from the child’s perspective;* 2) parental
intent regarding the move;¥ 3) change in geography; 4)
passage of time;* 5) acclimatization of the child to the new
move;* 6) where the parents have made their home;” 7)
presence or absence of permanent home(s);” 8) length and
type of employment of child’s custodians;” 9) duration in the
community;” 10) agreement between the parents to reside
in a particular place;* 11) strength and duration of other
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THE 8TH CIRCUIT
COURT RECOGNIZES
ONLY TWO
CATEGORIES OF
CIRCUMSTANCES
UNDER WHICH A
CHILD’S RETURN
WOULD ENTAIL
GRAVE RISK: 1) TO A
WARZONE, FAMINE,
OR DISEASE; OR 2) TO
SERIOUS ABUSE OR
NEGLECT.

community ties;* 12) child’s age;*® 13) immigration status of
child and parent;*” 14) academic activities, sports, excursions,
and social engagements;™ 15) language proficiency;” and 16)
location of personal belongings.'®

A child’s “settled purpose” need not be to stay forever in
a new location, but the move must have a “sufficient degree
of continuity”'"! there; although, the settled purpose “may
be for a limited period.”'” “The court [should] focus on the
child, not the parents, and examine past experience, not
future intentions.”'” The child’s perspective is important
to prevent his or her removal from “the family and social
environment in which [the child had] developed.”'*
However, for a child too young or incapable of acclimating
to his or her environment, the parental intent and
circumstances of the child’s custodians are relevant to the
inquiry; although, facts indicating the child’s acclimatization
are highly and progressively more relevant as the child
ages.'”

If, after this analysis, the court concludes the child’s
habitual residence is another country from where he or
she was removed or from a country other than where the
child was retained, then the inquiry turns
to whether the child’s removal or retention
violated the petitioner’s custody rights under
the law of the child’s habitual residence at
the time of the removal or retention. This
analysis can become difficult to prove and
often requires foreign counsel or experts
to be retained. However, the Hague
Abduction Convention facilitates this process
by authorizing the court or administrative
authority to take judicial notice of the law
of the child’s habitual residence.!” Also, in
determining whether the petitioner would
have exercised his or her rights of custody,
but for the removal or retention, the analysis
frequently requires an analysis of foreign law.

If the court ultimately concludes that the
respondent wrongfully removed or retained
the child, then the court must order that
the child be returned to his or her state of
habitual residence, unless the respondent
asserts and proves one or more narrow
exceptions condoned under the convention.
The two primary exceptions to an adverse habitual residence
determination are when the respondent proves: 1) by
the preponderance of the evidence'”” that the petitioner
had previously consented or subsequently acquiesced to
the removal or retention;'® or 2) by clear and convincing
evidence'” that the child’s return to his or her habitual
residence would expose the child to a grave risk of physical
or psychological harm or otherwise place the child in an
intolerable situation.'"” Both inquiries are quite narrow.'"
The 8th Circuit Court recognizes only two categories of
circumstances under which a child’s return would entail
grave risk: 1) to a warzone, famine, or disease; or 2) to
serious abuse or neglect.""” There is another exception —
although, it requires a very high level of proof and is almost
never granted or upheld on appeal'” — which requires that
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the respondent prove by clear and convincing evidence'"*

that the child’s return to his or her habitual residence would
violate “the fundamental principles of the requested State,
relating to the protection of human rights and fundamental
freedoms.”""® The human rights exception would apply if the
respondent proves that the return would violate the child’s
human rights under common international law or treaty,''®
such as when the child’s return would be tantamount to
torture (e.g., female genital mutilation).'”

Then, even if the trial court finds that the child was
wrongfully removed or retained and the respondent has not
met any of the narrow exceptions to return, the trial court
still may “refuse to order the return of the child if it finds
that the child objects to being returned and has attained
an age and degree of maturity at which it is appropriate to
take account of its views.”!"® The 8th Circuit Court calls this
the “mature child affirmative defense.”!'® The “affirmative
defense” requires a case-by-case analysis, but the majority
of federal courts concede that children 11-15 years old are
of sufficient maturity to take their objections to return into
account.'?

Last, even if the petitioner makes its prima facie case and
the respondent proves an affirmative defense, the court may
still, upon request or sua sponte, order the child’s return'?!
if doing so “would further the aims of the Convention.”!??
The 8th Circuit Court recognizes “[t]he primary purpose of
the Convention is ‘to restore the status quo ante and to deter
parents from crossing international boundaries in search
of a more sympathetic court.””'* Therefore, if facts permit,
the petitioner’s counsel should buttress their request that
the court order the child’s return because doing so would
restore the custodial arrangements immediately prior to
the child’s removal or retention and have the precedential
effect of deterring parents from abducting their children to
foreign countries in search of a more advantageous forum
in which to seek a custody determination. Inversely, and if
facts permit, the respondent’s counsel should counter that
returning the child would not restore the status quo ante
that existed at the time of removal or retention and that the
purpose for the respondent’s removing or retaining the child
was not to pursue a more favorable forum in which to seek a
custody determination, or both.

Financial relief for fees, costs, and expenses

Should the court order the child be returned to his or her
place of habitual residence, then the court must order the
respondent pay any “necessary expenses” incurred by or on
behalf of the petitioner, including court costs, legal fees, or
other costs accrued during the course of the proceedings,
as well as “transportation costs related to the return of the
child, unless respondent establishes that such order would be
clearly inappropriate.”'**

Duty to inform client of remedies pursuant to Hague
Abduction Convention

If one day a lawyer has a client — prospective or retained —
with facts analogous to Scenarios 1 and 2, and the client’s
goal is either (1) the immediate return of the child back
to the child’s “home country,” or (2) to defend against the
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child’s return, then, presuming that the foreign country is

a signatory to the Hague Abduction Convention and the
United States has accepted the country as a partner, the
lawyer should advise the client of the convention and its
remedies.'® Only then should the lawyer determine whether
the client has a prima facie case for filing a petition pursuant
to the convention and ICARA. If a prima facie case exists,
then filing a Hague Abduction Convention petition in federal
or Missouri circuit court with jurisdiction over where the
child is located at the time of filing shall likely be the quickest
and most efficacious method for achieving the child’s
return.
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to the other country’s citizens); Bejarno v. Jimenez, 837 Fed. App’x 936, 937-38
(3d Cir. 2021) (concluding no clear error in finding that child was settled in
its environment in New Jersey despite the uncertainty of abducting father’s
asylum claim and tenuous employment prospects); ¢f. Lozano v. Alvarez, 697
F.3d 41, 57 (2d Cir. 2012) (declaring “no court has held [immigration status]
to be singularly dispositive”), aff’d sub nom. Lozano v. Alvarez, 572 U.S. 1, 134
(2014); Alcala v. Hernandez, 826 ¥3d 161, 174 (4th Cir. 2016) (same).

98 Cohen v. Cohen, 2016 WL 4546980 (E.D. Mo. 2016) (finding that child
had become settled and acclimated to its new environment in St. Louis,
MO, in the prevailing three years there based in part on facts showing how
the child was enrolled and attended elementary school, received speech
therapy services, socialized with friends, and was involved in activities such
as martial arts and swimming); In re Hague Application, 2007 WL 4593502, 1,
9 (E.D. Mo. 2007) (finding New Zealand was “clearly” the children’s habitual
residence partly based on their having “engag[ed] in the full spectrum of
normal childhood activities: attending school, participating in extracurricular
activities, hanging out with friends, engaging in sports activities, and
generally enjoying the social and cultural environment of New Zealand”).

99 Sorenson, 559 F.3d at 874 (after three years abroad, U.S.-borne child
spoke with Australian accent); Cohen, 858 F.3d. at 1154 (after three years in
St. Louis, MO, Israeli-born child spoke primarily in English).

100 Monasky, 140 S. Ct. at 735 n.3; Sorenson, 559 F.3d at 872 (after the
father accepted a job in Australia under a three-year work visa, he and his
wife sold their U.S. residence and vehicles, “shipped most of their personal
belongings to Australia,” and moved with their minor child to Australia).

101 Sorenson, 559 F.3d at 874.

102 Stern v. Stern, 639 F.3d 449, 452 (8th Cir. 2011).

103 Friedrich I, 983 F.2d at 1401. (emphasis added)

104 Elisa Perez-Vera, Explanatory Report, 1 12.

105 Monasky, 140 S. Ct. at 727. Cf. Whiting v. Krassner, 391 F.3d 540, 550-
51 (3d Cir. 2004) (affirming as self-evident that a four-year old was “not only
aware of those around him but [was] able to form meaningful connections
with the people and places [it] encounter[ed] each day[,]” but that a child of
one-year of age lacked “such capability”).

106 Mozes, 239 F.3d at 1084.

107 22 U.S.C. § 9003(e)(2)(B).

108 Hague Convention, at art.13(a); Baxter v. Baxter, 423 F.3d 363
(3d Cir. 2005) (consent “involves the petitioner’s conduct prior to the
contested removal or retention,” and “acquiescence addresses whether the
petitioner subsequently agreed to or accepted the removal or retention”);

id. (Acquiescence “require[s] an act or statement with the requisite
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formality, such as testimony in a judicial proceeding[,] a convincing written
renunciation of rights[,] or a consistent attitude of acquiescence over a
significant period of time.”) (citing Friedrich v. Friedrich (Friedrich IT), 78 F.3d
1060, 1070 (6th Cir. 1996); id. (The analysis of whether or not Petitioner had
acquiesced “turns on [Petitioner’s] subjective intent”) (citing Friedrich I, 78
F.3d at 1060); Baxter, 423 F.3d at 368-69 (3d Cir. 2005) (setting aside district
court’s finding that father had consented for mother and child to “leave
Australia definitively” as clearly erroneous where record showed parents
“undecided about their next residence” and father’s consent for mother
and child to travel to Delaware was merely to buy the parents time and in

a safe and stable environment to regroup and consider how to proceed);

¢f. Gonzalez-Caballero v. Mena, 251 F.3d 789, 794 (9th Cir. 2001) (concluding
no clear error in district court’s finding that mother, a Panamanian citizen,
consented to child’s removal from Panama to United States to live with
father, a U.S. citizen, after both parents determined that Child “would have
a better life in the United States” and child’s removal being conditional on
father’s subsequently assisting mother to immigrate to the United States,
which he later reneged).

109 22 U.S.C. § 9003(e)(2)(A).

110 Hague Convention, at art. 13(b); Hague International Child
Abduction Convention; Text and Legal Analysis, 51 Fed. Reg. 10494-01
(grave risk of harm does not include situations where the child’s return
home would be where “money is in short supply, or where educational or
other opportunities are more limited than in the requested State”; however,
it would include “one in which a custodial parent sexually abuses the child”);
Silverman, 338 ¥.3d at 901 (Israel does not fall within the “zone of war” grave
risk category because the violence in Israel, such as suicide bomb attacks,
occur everywhere and are experienced by all; thus, the Court delimits the
attacks as “general regional violence”); Vasquez v. Colores, 2010 WL 3717298
(D. Minn. Sept. 14, 2010) (U.S. citizen mother returned to the United States
with infant daughter without the Mexican citizen father’s consent. Court
found child’s habitual residence as Mexico, and mother failed, for lack of
evidence, to substantiate her grave-risk-of-harm defense that infant child
would face physical and psychological harm by father if returned to Mexico).

111 Vasquez v. Colores, 648 F.3d 648, 650 (8th Cir. 2011).

112 Id. Cf. Leonard, 288 F. Supp. 3d at 960-61 (confirming its decision that
returning child back to Turkey would place it at grave risk to its health and
survival where Respondent offered no evidence of available kidney donor
and suitable post-op treatment in Turkey, and Petitioner proved, by clear
and convincing evidence, that both the availability, operation and post-op
treatment was immediately available in the United States).

113 Aly v. Aden, 2013 WL 593420, at 9 (D. Minn. Feb. 14, 2013).

114 22 U.S.C. § 9003(e)(2)(A).

115 Hague Convention, at art. 20.

116 International Convention on the Elimination of all Forms of Racial
Discrimination, 660 UNTS 195 (entered into force Jan. 4, 1969) [ICERD];
International Covenant on Civil and Political Rights, 999 UNTS 171 (entered
into force March 23, 1976) [ICCPRY]; International Covenant on Economic, Social
and Cultural Rights, 993 UNTS 3 (entered into force Jan. 3, 1976) [ICESCR];
Convention on the Elimination of All Forms of Discrimination against Women, 1249
UNTS 13 (entered into force Sept. 3, 1981) [CEDAWY]; Convention against
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, 1465
UNTS 85 (entered into force June 26, 1987) [CAT]; Convention on the Rights
of the Child, 1577 UNTS 3 (entered into force Sept. 2, 1990) [CRC]; and
International Convention on Protection of the Rights of all Migrant Workers and
Members of their Families, 2220 UNTS 93 (adopted Dec. 18, 1990) [ICMRW].

117 Aly, 2013 WL 593420 at 9.

118 Hague Convention, at art. 13.

119 Custodio, 842 F.3d at 1087.

120 Elisa Perez-Vera, Explanatory Report, 1 30 (suggesting that children
nearing age of 16 should usually have their desires to remain or objections to
return to the place of their habitual residence respected); Custodio, 842 F.3d
at 1088 (holding no abuse of discretion district court’s respecting 15-year-old
child’s “opposition to returning to Peru and desire to remain in the United
States”); Kofler v. Kofler, 2007 WL 2081712 (W.D. Ark. July 18, 2007) (finding
children aged 11, 13, and 15 sufficiently mature to have their objections
to return to be considered); Diaz Arboleda v. Arenas, 311 F. Supp. 2d 336,

343 (E.D.N.Y. 2004) (finding children of 12 and 14 years of age sufficiently
mature to have their objections to return to be considered); and Antunez-
Fernandes v. Connors-Fernandes, 259 F. Supp. 2d 800 (N.D. Iowa 2003) (finding
that two children of age 4 and 7 had “not attained an age or degree of
maturity to make it appropriate to take their views into account”); Avendano

74

v. Balza, 985 F.3d 8, 13-14 (1st Cir. 2021) (concluding no clear error in
district court’s determination that 11-year-old child was sufficiently mature
to consider its objections to return to Venezuela where those objections
were based on the “ongoing political and societal tumult” in Venezuela,
and child’s decision appeared to have been “reached independently” and
“free of undue influence by” father); ¢f. Forcelli v. Smith, 2020 WL 5015838
1, 10-11 (D. Minn. 2020) (finding despite 12-year-old child preferring not
to return to mother in Germany, child’s preference might have been unduly
influenced by father and others, child’s objections are not particularized,
child previously preferred to stay with mother when living with her in
Germany, and any other consideration on the issue would essentially be a
“best interests” analysis as to whom is the better parent, which the Hague
Convention prohibits); Babcock, 2020 WL 7020293 at 11-12 (finding that,
despite being 12 years of age, child’s reasons for wanting to stay with father
in Towa were too generalized, which included activities and situations
already present in Canada, and child’s views were likely the product of
undue influence by father and others because child’s idiomatic expressions
that he used in Court mirrored his father’s).

121 Hague Convention, at art. 18.

122 Friedrich I1, 78 F.3d at 1067 (citing Feder, 63 F.3d at 226).

123 Silverman v. Silverman, 267 F.3d 788, 791 (8th Cir. 2001); ¢f. Leonard,
297 F. Supp. 3d at 900-901 (finding the use of court’s discretion to return
child inapposite where father’s exercise of custody rights unaltered no
matter if the children stayed in the United States or returned to Turkey,
and that mother had not taken the children to the United States to seek
a more sympathetic court in which to receive a more favorable custody
determination).

124 22 U.S.C. § 9007(b). Cf. Silverman v. Silverman, 2004 WL 2066778
(D. Minn. 2004) (finding awarding any fees would be clearly inappropriate
because it “would impair significantly [respondent’s] ability to care for
[the] children” where respondent was then unemployed, had to support
two households, had already paid extensive legal fees partially based on
unnecessary litigation spurred by petitioner, and petitioner “ha[d] failed
to provide timely and adequate financial support for the children;” also,
the court factored petitioner’s physical and psychological abuse towards
respondent); Vasquez, 2010 WL 3717298 (finding awarding any fees to be
clearly inappropriate because of respondent’s “small salary”).

125 Mo. R. Pror’L Conpuct 4-1.4.
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CHIEF JUSTICE PAUL WILSON
DELIVERS STATE OF THE
JUDICIARY ADDRESS

HON. PAUL WILSON

SPEAKER VESCOVO, LIEUTENANT
GOVERNOR KEHOE, PRESIDENT PRO
TEM SCHATZ, MEMBERS OF THE 101ST
GENERAL ASSEMBLY, STATEWIDE
OFFICE HOLDERS, CABINET
MEMBERS, AND OTHER EXECUTIVE
BRANCH OFFICIALS:
THANK YOU FOR THIS
OPPORTUNITY TO
SPEAK TO YOU THIS
MORNING.

The concept of separation
of powers is one of our
Constitutional cornerstones, but
it can be misleading. Separate
does not mean adversarial,
and it never has. In truth, our
constitution demands just the
opposite. Despite the different roles we play in our
system of checks and balances, all three branches must
continually communicate and cooperate if we are to serve
the constitution and the people well.

Obviously, my address this morning is largely
ceremonial, but that does not mean it doesn’t matter.

I think it’s important for the people of our great state

to see us gathered on occasions like this — together —
demonstrating the cooperation that goes on, not just on
this day, but throughout the year. For that reason, and in
that spirit, I deeply appreciate your willingness to listen to
what I have to say.

There are somewhere north of 200 of us in this room,
and we all asked to be here. No one made us take the
path of civil service that brought us here. Every one of us
is a volunteer, and we worked hard to have the chance
to serve this state and its people. Others can rail against
“the government” as if it were some nameless, faceless
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entity, but we in this room know better. You, me, and
the nearly 50,000 other public servants who live and
work in virtually every community in this state, we are
the government. Government is people and, for today’s
purposes, it’s us.

I was born and raised here in Jefferson City, and maybe
that’s why this idea is so important to me and so ingrained
in who I am. The legislature wasn’t just some headline
to me. Instead, it was my neighbor and childhood idol
Jim Strong, who served in this
chamber and then in the Senate
down the hall. The legislature
was my Uncle Jim — and all those
he would introduce me to on the
many afternoons I came to watch
him in this building.

Most of the kids I grew up
with had parents who worked in
government, at all levels. My dad
served many years as a judge in
the municipal and associate circuit
courts. My mom worked in public

Chief Justice Paul Wilson discusses the State of the health for nearly 50 years, starting
Judiciary. Photo: Tim Bommel, Missouri House 44 3 school nurse and ending
Communications

up as a division director in the
department of health in the Ashcroft administration.

When you grow up here in Jefferson City, even
statewide office holders are just people, as I learned one
cold winter’s day 50-some years ago when I accidentally
knocked Jack Danforth off his feet at the skating rink. My
dad helped him, and me, up, and then said to me: “You
know who that is, don’t you!?!” Well, of course, I didn’t
... but I quickly learned and, senator, if you're listening,
please accept this very overdue apology!

My father is no longer around to pick me up when I
make a mistake, but my wife Laura is. She’s the love of my
life for more than 30 years, and she’s with us in the gallery
today. Please make her feel welcome.

The point is, I grew up believing that government
is people — well meaning, hardworking people —and I
believe that still today. I promise you it’s no less true of
me or my colleagues than it is of you or yours. We all
have different jobs, and we serve in different ways, but we
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are united in the spirit and goal of service. This unity of
purpose brings us together this morning so the people of
this state can see us — gathered in their name — to discuss
their business ... together.

So, let’s get down to business ...

Court employees

The state of the judicial branch is sound. Last year,
despite all its challenges, more than 750,000 circuit court
cases were resolved. While the pandemic impacted our
backlog, its effect was not as big or as widespread as some
feared, and we are working to clear it.

And, when I say we, I mean them — the 350 trial judges,
and the more-than-3,000 court clerks, bailiffs, court
reporters, juvenile officers, juvenile detention officers,
and all the other staftf who really make up the judicial
branch. It’s not the seven of us —it’s all of them and the
work they do. We know it, they know it, and I want all of
you to know it, too.

They are the ones who kept the courts open through
the pandemic. They are the ones who work to help
keep Missouri kids safe. Who collect and disperse more
than $100 million every year. Who schedule every court
hearing and help people know when and where they're
supposed to be.

Our people are your people, your constituents, your
friends and neighbors, and they live and work in every
corner of this state. They are the face and beating heart
of your judicial system. The work they do is incredibly
important and often incredibly difficult, and I would ask
you to help me recognize them now.

On their behalf, I thank you for the cost-of-living
increases you have been able to give in recent years and,
especially, the one you approved just a few days ago.
That kind of increase is important to our employees,
not merely in terms of buying power, but because it
demonstrates that you in this chamber know who they
are. You see them, and you proudly recognize the work
they do.

But there is more we can, and need, to do. Like the rest
of government, we struggle to retain experienced workers
and recruit new employees to careers in the courts. All
too often, we spend precious tax dollars recruiting and
training people, giving them the skills and experience
we need them to have, only to see them move to better-
paying, private-sector jobs after our training is complete.
A market-based approach to compensation will give us
a fighting chance to attract and keep expert staff in our
courtrooms and courthouses. Those folks want to serve,
just as all of us do, and competitive compensation will
allow them to do that. By continuing to work with you,
we can find a common-sense, long-term solution to this
problem.
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Judges

I urge each of you to reach out to your local judges.
Spend some time in your local courthouses. Talk with
your local court staff and see what’s happening there.
Decide for yourselves how busy Missouri’s courts are,
how fair they are, and how well we serve the laws you
write and the constitutional principles every one of us has
sworn to protect. My hope is you’ll see ways we can work
together to improve our justice system.

One reason I ask you to do this is because so many of
our judges are new. In the last four years alone, 40% of
all the trial and appellate judges have been new to their
positions. Some of those changes came as the result of
local elections, but more than three fourths of the new
judges over these last four years — including 109 trial
judges and 13 appellate judges — were appointed by the
governor either under article 1V, section 4, or under our
constitution’s nonpartisan court plan.

One of these recent appointees is Judge Robin
Ransom, the newest member of the Supreme Court.

She is a native of St. Louis. She worked as a public
defender, a prosecutor, a family court staft attorney, a
court commissioner, and then a circuit judge. In 2019,
Governor Parson elevated her to the Court of Appeals
and then, last May, appointed her to the Supreme Court.
She is not only the owner/operator of the most infectious
smile you’ve ever seen, but she also just might be the best
bowler in this room! We could not be more thrilled to
work with her. Please join me in recognizing our newest

judge.

Court security

With the judicial branch working in more than 120
courthouses around the state, security — for citizens,
lawyers, judges, and other court personnel — has always
been a priority.

Thankfully, security in our courthouses has come a long
way since 1992, when a man shot four people in a St.
Louis County courtroom and then executed his wife on
the witness stand. But security risks continue, they’re on
the rise, and they are no longer just inside the courthouse.

Those of us in public service are increasingly vulnerable.
As public servants, we know we are not — and should
not be — immune from public scrutiny and criticism ...
it comes with the job. But none of us — or our families —
should be put in harm’s way.

In 2005, a judge’s husband and mother were murdered
in Illinois. In 2015, a judge survived an assassination
attempt outside her home in Texas. And, in 2020, a New
Jersey judge’s husband was shot and her son killed in an
attack meant for her. All three states responded with laws
aimed at protecting the private personal information of
judges and their families, but those laws came too late to
prevent those tragedies. We owe it to the those who serve
in Missouri’s judiciary not to learn — in the worst possible
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way — that we, too, did too little, too late.

Missouri judges have been harassed online and at
home, they’ve been threatened, and they’ve had their
personal information posted on the web. Eleven states
have already passed laws enhancing safety for judges, and
more are considering such legislation now. We appreciate
Representative DeGroot’s efforts in this area and believe
that legislative protections for Missouri’s judges, together
with the governor’s budget recommendations you’re now
considering, are a good start — and we look forward to
working with you on this issue as well.

Court technology
Online services are revolutionizing the courts just as
they are the rest of government. This was true before
COVID, and the last two years have greatly accelerated
this trend. When conditions limited the number and
types of hearings that could be held in person, we held
thousands of hearings online, in virtual courtrooms.
This approach made it possible to keep the work of the
judiciary moving, and it was well received by those the
courts are here to serve. Data from around the country
shows that virtual proceedings not only make courts more
efficient, but they also increase access to justice for many.
But this demand for increased online services highlights
how much more difficult it is for some to make use of
those services than others. There can be no doubt the
“digital divide” is real. And it can be caused as much
by geography as by poverty. Courts, whether virtual or
in person, must be equally open and accessible for all
Missourians, regardless of who you are or where you live.
This is why we’re excited by Governor Parson’s
recommendations for broadband expansion around
the state. Increased bandwidth, especially for our rural
courthouses and the communities they serve, will help
us better utilize online services to increase efficiency
and access, making your courts more user-friendly for
everyone.

Treatment courts

Those logistical issues — compensation, security, and
infrastructure — are important, but only because they
make it possible for the judicial branch to fulfill the role
assigned to us. I want to turn now to some of the more
creative work going on in our courts, work that presents
continued opportunities for cooperation among our three
branches.

One recurring theme in State of the Judiciary addresses
over the past 20 years has been drug courts. They have
been one of the greatest collaborative successes showing
what is possible when the three branches work together
with creativity and a commitment to serving Missourians
better.

By identifying appropriate offenders and diverting
them from prison to treatment, we — together — found a
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better way to serve not only those individuals, but also
their families and society as a whole. This approach is

cost effective, to be sure, but more importantly, it’s fair ...
and just. These programs stand as proof that our justice
system often does better when it responds to the whole
person and not merely to their conduct. This was true
more than a century ago when legislation created the very
first diversion court, which we now call juvenile courts,
and it remains true today.

Veterans courts

But there is another diversion court, another form of
treatment court, that I believe needs the same sort of
sustained cooperation and commitment that — together
— we have given drug courts and juvenile courts in this
state. I'm talking about veterans courts.

As home to Fort Leonard Wood, Whiteman Air Force
Base, and many other installations, Missouri is proud
to host some of the most elite fighting men and women
in the world. But we are equally proud when service
members choose to make Missouri their home after they
leave active duty. As Governor Parson noted in his State
of the State address, Missouri ranks ninth in the nation as
home for our retired military.

Sadly, however, the burdens of military service do not
magically disappear the moment a veteran leaves active
duty. For some, those burdens can lead to mental health
struggles that manifest themselves in substance abuse and
conduct that, unfortunately, can land them in our justice
system.

Then, our choice is clear. We can view those veterans
solely in terms of their conduct, or we can look at the
context from which their conduct arises and see whether
treatment and other forms of support can produce a
better outcome, both for the veterans and for all of us
they have served.

Make no mistake: Missouri veterans courts work.

We now have 15 programs serving 40 counties and, in
the past five years alone, they’ve graduated more than
360 former service men and women. One reason these
programs work so well is the role that volunteer veterans
and active-duty soldiers play as mentors. No one can
help a veteran like someone who’s walked a mile — and
probably a thousand miles — in their combat boots.
Missouri veterans courts have demonstrated the kind of
success we’'ve come to expect from drug courts and other
treatment courts ... and now it’s time we do more.

Today, veterans courts serve only a third of our local
jurisdictions, largely clustered around VA hospitals and
clinics. Outside of those areas, however, resources are
scarce. The simple truth is that veterans who need help
throughout most of Missouri will not have access to a
veterans court should they find themselves on the wrong
side of the law. We can work together to fix this, and I
hope you will agree we owe it to these men and women
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as the very least we can do to honor the sacrifices they’ve
made.

Cooperative solutions

And there are other examples where our three branches
have communicated and cooperated to better serve
Missouri and her people:

* The Justice Reinvestment Initiative led by the

department of corrections;

* the Partnership for Child Safety and Well Being,
where we work together with the children’s division,
youth services, and the department of mental
health;

* and the initiative we call Leading Change in
Criminal Justice, which helps local stakeholders
better coordinate services for individuals with co-
occurring mental health challenges and substance
use disorders.

And the list goes on and on and on. Leaders from across
government ... people working together to empower local
solutions. Are you sensing a winning formula? I hope so.

So, I am happy to report that the State of the Judiciary
is sound, and the future is bright. While I've mentioned
a few of the ways we can work — and have worked -
together, the opportunities for cooperation are limited
only by our creativity and our courage.

Conclusion

Missouri has always had her share of challenges. For
example, as you all know, fire destroyed the state Capitol
in 1911. But, as Missourians always do, we rebuilt, and
this magnificent building was the result.

Yet the beauty of the design and the quality of the
work that went into this building were not a celebration
of what Missouri was, or a salute to leaders who already
served. Instead, I believe this building — and, in particular,
this chamber, The People’s Chamber — was designed
and built as a monument to what Missouri can be, and
as a challenge to all those who would seek to lead in the
future.

The commission overseeing the new Capitol project
identified 14 qualities — characteristics the people of
Missouri should aspire to embody. But I think it’s
instructive that — of all the places around the Capitol
that the commission might have chosen to display these
qualities — they chose here. Those 14 traits are literally
carved into the walls of this chamber. They have stood
here for more than a century as a silent challenge to all
those who sought to lead.

Even now, today, they challenge you and me to find
these virtues in ourselves and in each other.

* o find Honor and Truth and Charity,

* o find Justice and Equality and Liberty,

* and all the rest.

To find them within ourselves and in each other — and
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to let those virtues guide the work we’ve volunteered to
do.

And yet, as I look at these virtues, I can’t help but notice
the one that isn’t there. Courage. Maya Angelou, a native
of St. Louis and one of America’s greatest poets, once said:

Courage is the most important of all the virtues,
because without courage you can’t practice any
other virtue consistently. You can practice any
virtue erratically, but nothing consistently without
courage.

You see, it takes courage to lead; to make the decision
you know is right but may not be popular; to listen and
cooperate and compromise; to build a future for everyone
and not merely those who look and sound like us. There
is no tomorrow for any of us that is not the tomorrow for
all of us, and that future will only be as bright as we make
1t.

So, will those of us who have gathered in this chamber
today have what it takes to practice these virtues?

To practice Justice and Truth ... Liberty and Honor ...
Equality and Charity ... and all the rest?

And will we have the Courage needed to practice them
consistently?

With God’s help and blessings, I believe we will.

Thank you. (2)

%

O
O\‘»

%)
&
S
)
<
—

%
Z
o
=

www.mobarnet.org

MoBar Net

Offers Online Access to:

Missouri DOR Records
Warrant/Arrest Information (St. Louis & Kansas City areas)
Criminal History Record Checks
Out-of-State Driver Records
Locator & Death File Searches

MISSOURIBAR
MEMBER BENEFIT

MoBar.org



ETHICS

HOW ATTORNEY DISCIPLINE
WORKS: INSIGHT INTO THE
OCDC'S COMPLAINT REVIEW
AND SANCTION ANALYSIS

SAM PHILLIPS!

Complaint review process

Any given year, the Office of Chief Disciplinary Counsel
receives 1,700 to 2,200 complaints. OCDC staft members
carefully read every complaint and reject jurisdiction on
more than half.

Several complaints are resolved each year through the
OCDC’s Informal Resolution Program; The Missouri
Bar’s Complaint Resolution Program; or the bar’s Lawyer-
to-Lawyer Dispute Resolution Program (see Rule 5.10).
When successful, those programs help maintain lawyer/
client relationships and eliminate the need for a disciplinary
investigation. Additionally, many complaints are not opened
for investigation but instead are referred to The Missouri
Bar’s Fee Dispute Resolution Program.

About 700 to 900 complaints are investigated each year.
Lawyers being investigated are required by Rule 4-8.1
to comply with OCDC requests for information. In some
situations, the lawyers are asked to produce records related
to the representation of clients and documentation from
their trust accounting records. Frequently, lawyers are
required to appear for sworn statements. Investigations can
take several months and involve some extensive back-and-
forth correspondence.

Upon finding a violation, the OCDC can decide, under
Rule 5.11, that further proceedings are not warranted and
that an admonition is appropriate. The rule requires the
lawyer to accept or reject the admonition. When deciding
whether an admonition is adequate to protect the public,
disciplinary authorities consider the nature of the violation,
the level of intent, the lawyer’s disciplinary history, and the
harm or potential harm. Admonitions are often intended to
help the lawyer redirect their practice to better protect their
clients. If a lawyer decides to reject an admonition, Rule 5.11
indicates that the OCDC shall file a formal information.

Of the 855 complaints investigated in 2020, more than 87%
were resolved with findings of insufficient probable cause to
believe that the lawyer was guilty of professional misconduct
that would justify discipline. The other 13% (105 cases in
2020) resulted in the following dispositions:

Lawyers accepted 76 Admonitions issued by the OCDC.
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The Supreme Court imposed the following sanctions:

* Reprimands: 4

* Suspensions Stayed with Probation: 2
*  Suspensions (not stayed): 14

* Disbarments (including Surrenders): 9

Sanction analysis

The remainder of this article addresses the OCDC’s
sanction analysis in non-admonition cases or where the
lawyer rejects an admonition. These are the cases where the
OCDC files an information. Ultimately, the Supreme Court
of Missouri considers the record and the recommendations
of the parties, then decides what sanction, if any, to impose.
Rules 5.16, 5.19, and 5.225 list the available sanctions,
which include reprimand, reprimand with conditions,
probation, stayed suspension with probation, suspension, and
disbarment.

Sources for guidance

In recommending sanctions for lawyer misconduct, the
OCDC has historically relied on five guiding sources.

The OCDC first looks to disciplinary decisions issued by
the Supreme Court of Missouri to maintain consistency and
fairness, and ultimately, to accomplish the Court’s stated
goals of protecting the public and maintaining the integrity
of the profession. The Court’s decisions become standards,
even if not controlling precedent, when it issues opinions in
lawyer discipline cases.?

Similarly, the OCDC analyzes the Court’s many unreported
decisions made in both stipulated and contested lawyer
discipline cases. Recognizing the uniqueness of each case,
patterns and trends are nevertheless apparent. As with
reported decisions, the OCDC attempts to analyze each
unreported decision, considering the particular facts, the
level of harm, the level of intent, the nature of the violations,
and any proven mitigating and aggravating factors. If, for
example, the Court recently rejected one or more sanctions
recommended by the OCDC (or stipulated by the OCDC and
the respondent), the OCDC may adjust its recommendations
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going forward. Similarly, the OCDC’s recommendations in
a certain type of case may be shaped by the Court’s repeated
acceptance of OCDC recommendations or stipulations in
those cases.

For additional guidance, and with a nod to the objectivity
that can develop with the volume of cases heard throughout
the country, the OCDC routinely refers to the ABA’s
Standards for Imposing Lawyer Sanctions (1991 ed.),
which recommend baseline discipline for specific types of
misconduct, taking into consideration the duty violated, the
lawyer’s mental state (level of intent), and the extent of injury
or potential injury. Once the baseline guideline is known,
the ABA Standards allow consideration of aggravating and
mitigating circumstances. These ABA Standards will be
discussed below.

The Court is often interested in analysis from courts in
other jurisdictions when they have addressed similar facts
and issues, especially in cases with seldom-seen facts and legal
issues. The OCDC tries to provide that analysis.

Finally, the OCDC also considers the findings of fact,
conclusions of law, and sanction recommendation issued
by the Disciplinary Hearing Panel that heard the case in
accord with Rules 5.15 and 5.16. After the panel makes its
recommendation, the OCDC and respondent may accept
or reject it. In fact, the Court itself may accept or reject the
panel’s sanction recommendation, even if both the OCDC
and the respondent reached agreement. Importantly, under
Rule 5, the Court’s review of the record is de novo, so the
panel’s findings, conclusions, and sanction recommendation
are advisory.

Using these sources, each new case is analyzed for an
appropriate disposition. The OCDC’s recommended sanction
is made with an assumption that consistent sanctions in
common cases have, over time, become de facto standards,
even without reported decisions. Of course, each case is
unique; certain facts require deviation from standards. The
OCDC aims to recommend sanctions in accord with those
apparent standards and to explain or justify any deviations
from the apparent standards.

In addition to complaints from clients and others, the
attorney discipline system also processes cases resulting from
lawyers found guilty of certain crimes and lawyers disciplined
by other jurisdictions. Although those cases are processed
directly in the Supreme Court, the sanction analysis is very
similar to cases resulting from client complaints.

ABA standards for imposing lawyer sanctions
Like the OCDC, the Supreme Court of Missouri routinely
refers to the ABA Standards for Imposing Lawyer Sanctions
(1991 ed.) that were developed by the ABA’s Center for
Professional Responsibility. The guidelines consider the
following primary questions:
(1) What ethical duty did the lawyer violate? (A duty to a
client, the public, the legal system, or the profession?);
(2) What was the lawyer’s mental state? (Did the lawyer
act intentionally, knowingly, or negligently?);
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(3) What was the extent of the actual or potential
injury caused by the lawyer’s misconduct? (Was there a
serious or potentially serious injury?); and

(4) Are there any aggravating or mitigating
circumstances?*

The ABA Standards “assume that the most important
ethical duties are those obligations which a lawyer owes
to clients.” Application of the ABA Standards requires the
user to analyze the first three questions and then, only after
a baseline sanction is apparent, to consider aggravating
and mitigating circumstances.” The drafters intentionally
rejected an approach, however, that focused only on a
lawyer’s intent. Instead, they recognized that sanctioning
courts must consider not only the lawyer’s intent and
damage to the client, but also the damage to “the public,
the legal system and the profession.”

When there are multiple acts of misconduct, the sanction
imposed should be consistent with the sanction for the
most serious instance of misconduct among the violations.”

An example from the ABA Standards might be helpful
here. This set of guidelines® applies to misuse of client
property:

* Disbarment is generally appropriate when a lawyer
knowingly converts client property and causes injury
or potential injury to a client.

* Suspension is generally appropriate when a lawyer
knows or should know that he is dealing improperly
with client property and causes injury or potential
injury to a client.

* Reprimand is generally appropriate when a lawyer is
negligent in dealing with client property and causes
injury or potential injury to a client.

* Admonition is generally appropriate when a lawyer
is negligent in dealing with client property and
causes little or no actual or potential injury to a
client.

As noted, the ABA Standards also allow for consideration
and balancing of both aggravating and mitigating
circumstances; they can justify deviations from the baseline.
Here are lists of those factors, as well as a list of factors that
are neither aggravating nor mitigating.’

Factors which may be considered in aggravation

Aggravating factors include:

(a) prior disciplinary offenses;

(b) dishonest or selfish motive;

(c) a pattern of misconduct;

(d) multiple offenses;

(e) bad faith obstruction of the disciplinary proceeding
by intentionally failing to comply with rules or orders of
the disciplinary agency;

(f) submission of false evidence, false statements, or other
deceptive practices during the disciplinary process;

(g) refusal to acknowledge wrongful nature of conduct;

(h) vulnerability of victim;

(1) substantial experience in the practice of law;
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(j) indifference to making restitution;
(k) illegal conduct, including that involving the use of
controlled substances.

Factors which may be considered in mitigation

Mitigating factors include:

(a) absence of a prior disciplinary record;

(b) absence of a dishonest or selfish motive;

(c) personal or emotional problems;

(d) timely good faith effort to make restitution or to rectify
consequences of misconduct;

(e) full and free disclosure to disciplinary board or
cooperative attitude toward proceedings;

(f) inexperience in the practice of law;

(g) character or reputation;

(h) physical disability;

(1) mental disability or chemical dependency including
alcoholism or drug abuse when: (1) there is medical evidence
that the respondent is affected by a chemical dependency
or mental disability; (2) the chemical dependency or mental
disability caused the misconduct; (3) the respondent’s
recovery from the chemical dependency or mental disability
is demonstrated by a meaningful and sustained period of
successful rehabilitation; and (4) the recovery arrested the
misconduct and recurrence of that misconduct is unlikely;

(j) delay in disciplinary proceedings;

(k) imposition of other penalties or sanctions;

(I) remorse;

(m) remoteness of prior offenses.

Factors which are neither aggravating nor mitigating

The following factors should not be considered as either
aggravating or mitigating:

(a) forced or compelled restitution;

(b) agreeing to the client’s demand for certain improper
behavior or result;

(c) withdrawal of complaint against the lawyer;

(d) resignation prior to completion of disciplinary
proceedings;

(e) complainant’s recommendation as to sanction;

(f) failure of injured client to complain.

Specific Missouri rules for probation and mental health
issues

In Missouri, two key sanction factors are established by
court rule, essentially overriding otherwise applicable ABA
guidelines.

First, Supreme Court of Missouri Rule 5.225 lists criteria
for the use of probation, which may be imposed as its own
sanction or imposed along with a stayed suspension. Rule
5.225 sets the minimum standards for the use of probation
in Missouri discipline cases. Briefly, a lawyer is eligible for
probation if (a) the lawyer is unlikely to harm the public and
can be supervised, (b) continued practice by the lawyer would
not harm the profession’s reputation, and (c) the misconduct
does not warrant disbarment. The OCDC fully supports
the use of probation in many cases and routinely suggests
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terms and conditions for probation that are intended to
both protect the public and help correct any deficiency in
a lawyer’s practice. The OCDC often opposes probation,
however, when the misconduct is more serious and when
no obvious probation conditions could remedy the problem
that led to the lawyer’s violation. In those circumstances, the
OCDC has concerns that the public cannot be protected. A
lawyer’s refusals to respond to disciplinary investigations or
to accept responsibility provide concerns about whether that
lawyer’s practice can be effectively supervised.

The second sanction analysis governed by Court
rule relates to the possibility of mitigation arising from
respondents’ claims of mental health conditions. Rule
5.285 defines the mental conditions that can mitigate; as
importantly, it sets criteria for mitigation. First, a mental
health condition, including substance abuse and dependency,
cannot mitigate unless the respondent raises it when filing
an answer to the information. And, the condition only
mitigates if it has been diagnosed by a licensed, non-treating
(independent) mental health professional. Lawyers claiming
mitigation have the burden to establish, through the
independent evaluation, that the conditions caused or had
a substantial and direct relationship to the misconduct and
that the lawyer has a current ability to manage the mental
disorder for a meaningful and sustained period of successful
functioning, and that recurrence is unlikely. Even if those
factors are met, mitigation is not automatic.

Other factors include:

(1) The seriousness of the misconduct;

(2) The extent to which the misconduct is attributable to
the mental disorder;

(3) The extent to which the mental disorder will interfere
with the ability to practice law;

(4) The results of a functional analysis of the person’s
abilities in light of the mental disorder;

() Other health conditions the person has that interact
with, or result in, mental health disorders or impairments;

(6) The person’s prognosis including, but not limited to,
the likelihood of relapse as determined by an independent
evaluation;

(7) The person’s history of dealing with the mental
disorder;

(8) The person’s ability to self monitor the person’s status
in relation to the mental disorder;

(9) The level of monitoring that will be needed;

(10) The length of time monitoring will be needed,;

(11) The cost of monitoring; and

(12) The likelihood the person will be able to continue to
practice in a manner in which the public is protected once
any period of monitoring is complete.'

Supreme Court of Missouri analysis

While the OCDC and respondent lawyers often argue their
respective positions, the Court analyzes and decides each
case on its merits. In some instances, the Court concurs with
the OCDC; at other times, respondents are more persuasive.
Occasionally, the Court imposes sanctions harsher than
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the OCDC requests. Over time, and with a critical mass
of cases, Missouri sanction standards emerge. But, each
set of facts offers new opportunities for the OCDC,
respondents, and the Court to find unique circumstances
justifying any sanction provided for in Rule 5. Not
surprisingly, apparent standards may evolve as differing
concerns are recognized. (&)
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MANAGEMENT MATTERS

A PLANNING GUIDE TO REDUCE

SQUIRREL CHASING

PAUL UNGER, AFFINITY CONSULTING'

LEGAL PROFESSIONALS GET AN
EXTERNAL INTERRUPTION EVERY
THREE TO FOUR MINUTES FROM EMAIL,
INSTANT MESSAGES, CALLS, SOCIAL
MEDIA, AND MORE.

There is something that can torpedo our daily schedules
even worse, though ... internal interruptions. According to
some studies, we switch tasks on our computer nearly 600
times a day and take 70 to 100 email curiosity breaks per day.
The reality is that we sabotage our own day chasing squirrels
more often than we care to admit.

Attention/distraction management is an essential skill to
learn in today’s age of information overload. There are many
techniques that we can employ to assist us with this problem,
but one that we too often overlook is good, old-fashioned
planning.

Your daily plan

Daily and weekly planning are critical if you want to
change your life and habits. Few people take 10 or so
minutes at the beginning or end of the workday that will save
them time later. Instead, we jump right into checking our
email and are instantly derailed by fighting little fires instead
of first defining clear goals for the day. Many prefer planning
tomorrow’s roadmap at the end of a day since the to-do tasks
are fresh in their minds. Others enjoy daily planning in the
morning because they are rested and have a clear mind. If
you engage in morning planning, come in early — before all
the fires start — because it’s difficult to focus once the chaos
begins, especially if you don’t have a solid roadmap for the
day.

Now it’s time to write down your goals. One great tool is

a paper-based planning journal. Keep it open next to your
keyboard all day, so you can look at it when you have the
urge to check email 75 times. Some question why we should
re-write this information on paper if it is already on the
calendar in Outlook. There are multiple reasons:

e The roadmap is in front of you so you can always see
it. If it is out of sight, it is out of mind.

e The roadmap doesn’t need to be displayed on a big
computer monitor, so you can use your monitors for
more useful functions like comparing documents or
displaying reference/subject matter relevant to your
projects.
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*  Events on your calendar may have been created weeks
ago, so they are not fresh on your mind. Re-writing
those events jogs your memory.

e Itis helpful to time-block those tasks so you can
properly allocate enough hours for projects and
engage in realistic planning.

*  Your plan serves as a contract with yourself to get
those things done that day.

Another tool you could use is the simple index card. A
pack of 100 will cost you less than $3. Use one card per day,
writing three to five tasks that you want to accomplish that
day. It’s fine to re-write items that are on your calendar, and
if you complete those goals, grab another card and write
down more tasks!

Tuesday Tasks

1.Enter yesterday's time that | forgot
2.Review prebills

3.VA project (2 hours)

4.Call Sam

5.Research Jones statute of limitations

Your weekly plan

A once-a-week “get organized” deep dive is essential
to successful distraction and time management. This will
help you frame realistic daily planning, review all tasks and
deadlines on your plate, and keep focused on the big-picture
goals you want to achieve. If you think it would be helpful,
reach out to a colleague to keep you on track.

Set aside 60 minutes for planning one day a week.
Performing this one-hour ritual on the same day and time
each week will make it infinitely easier to develop the habit.
Moreover, it is proof to your team (and yourself) about how
important and sacred this practice is to your organization.
At each weekly planning session, these are the tasks you will
perform:

v Review calendar two-weeks forward. Open your
calendar and touch every single appointment listed.
Stop, pause, and think about what you must do to
prepare for this appointment. Can you move forward
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with it, or do you have research to do? Do you need

to block out time on your calendar to prepare? If so,
reserve that preparation time. If you need to look out
further than two weeks (or less), adjust accordingly.
Review calendar two-weeks back. Open your calendar
and touch every single appointment on your calendar,
going back two weeks. Stop, pause, and think about
whether you did everything that you promised people
in those appointments. If not, schedule time to do those
things and update your task list.

Review your case/matter/project list. Always have a list
of all your active cases, matters, or projects, and review
it regularly. Are there any that you can remove? Ask
yourself with each item on that list, “Am I on-track or
off-track?” If you are off-track, block off time on your
calendar to do a deep dive into that case, matter, or
project.

Review your task list(s) and follow-up email folder.
Stop, pause, and think about every item on your task
list(s). Just like with the calendar above, you are not
skimming. You are actively thinking about each item.
If a task is complete, mark it as such. If the task is still
relevant but not quite to the finish line, leave it on the
list. If a task is overdue or urgent, block off time on your
calendar to get it done. Consider if you need to provide
status updates to anyone or follow up with someone to
complete a task. Finally, and this is important, remember
to check all your task lists, including your strategic
planning, quarterly, or long-term lists. It is vital that we
have a routine/system in place that makes us review all
items on all task lists.

Delete, delegate, or delay emails. Process your inbox

to delete any emails that you can. Delegate any emails
that you need to assign. Finally, if you need to delay
acting on an email, record it on your task list, create an
appointment with yourself to do it, and save the email
into the case/matter/project folder so you can delete it
from your inbox. Remember, your inbox is a terrible task
list. If you use Outlook, you can easily convert emails

to tasks by dragging and dropping an email on to the
Task icon or using Quick Steps. This function acts as a
“copy” and will create a task, while still leaving the email
in your inbox for you to take further action like creating
a calendar event or filing it away. You can convert that
same email to an appointment by dragging it on to your
calendar icon.

Clean your desk, piles, and notes. It would be ideal

to enter all tasks and do all your time blocking on

your calendar immediately when the task surfaces, but
we all know that hardly happens perfectly. You may

be running out the door when the phone rings and
someone asks you to do something. So, you jot it down
on a sticky note and slap it on your keyboard. Likewise,
maybe someone sent you a pile of paper that is sitting
on your desk as a reminder to review it. All these things
are really tasks and appointments that should be created,
and then you should scan, save, or throw away those
papers and notes. The result is that (1) you have a
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single place where you need to look and manage your
tasks, and (2) you have a clean desk, which will help you
concentrate.

v Weekly time report. Review your billable timesheets for
the week. Learn how to run a report from your time
billing and accounting system (or have someone run it
for you). For this information, stop, pause, and think
about each time entry. Did you do everything that you
promised relating to the activity that you performed
for this time entry? If not, update your task list and/or
schedule time on your calendar to do it. Are there any
follow-up items that you should pursue relating to this
time entry? This will allow you to proof your time entries
and remember tasks you still need to complete.

While no system is perfect, these weekly and daily planning
habits will help you prepare for the tasks ahead and find
“things that slip between the cracks” because we always have
more squirrels surprise us than we can count! (2

Endnote

1 Paul Unger is a national speaker and author who offers customized
workshops to help lawyers learn how to be more efficient with time
management. He also performs technology assessments throughout the
United States and Canada. Unger practiced law for six years, focusing on
litigation and bankruptcy, before starting a legal technology consulting
company with partner Barron Henley in 2000.

Pro bono your way!
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WRITING IT RIGHT

WRITING BY PRESIDENTIAL EXAMPLE:
THE FIRST INAUGURAL ADDRESSES OF
REAGAN AND OBAMA

DOUGLAS E. ABRAMS!

THIS ARTICLE IS ABOUT TWO RECENT
U.S. PRESIDENTS WHO DIFFERED
FROM ONE ANOTHER IN PROMINENT
RESPECTS. ONE ENTERED THE OVAL
OFFICE AS A STAUNCH REPUBLICAN;
THE OTHER ENTERED AS A STAUNCH
DEMOCRAT. ONE WAS ONE OF THE
OLDEST MEN EVER TO

SERVE IN THE OVAL OFFICE;
THE OTHER WAS ONE OF

THE YOUNGEST. THE PAIR
ASSUMED CONTRASTING
POSITIONS ON THE POLITICAL

SPECTRUM.

Despite these differences, however, the
pair — Ronald Reagan and Barack Obama —
shared an important common denominator.

As president, both achieved recognition as “great
communicators,” thanks in large part to their speeches
marked by dexterity with the spoken and written language.
In June 2009, after Obama had been in the White House for
five months, journalist Albert R. Hunt wrote in the New York
Times that “Mr. Obama is the most impressive presidential
communicator at least since Reagan.”?

Gone are the nation’s earliest decades, when Americans
received texts of presidential speeches only from newspapers,
leaflets, or other print sources. With the evolution of radio,
newsreels, television, the internet, and social media, a more
intimate personal connection links presidential speeches and
the people’s reception. “An effective communicator doesn’t
assure a successful presidency,” Hunt said, but “without it,
success isn’t possible.”

When the president delivers a speech today, personality
and charisma surely count (and Reagan and Obama each had

86

Douglas E. Abrams

plenty of both). The printed text, however, can also matter.
For their substance and style, printed texts of carefully
crafted presidential speeches can remain treasure troves for
lawyers who seek to sharpen their own writing by reading
the articulate writing of others. (President Joe Biden’s

texts are available on, among other sources, WhiteHouse.
gov; for other recent presidents, texts are available from,
among other sources, “Public Papers of the Presidents,”
whose volumes are compiled and published by the Office
of the Federal Register, National Archives, and Records
Administration.)*

William Zinsser is correct that “Writing is
talking to someone else on paper.” Texts
of prepared presidential speeches, which
administration speechwriters typically draft and
closely edit, remain valuable learning tools for
- lawyers who invest time to read the texts on the
printed page, without the influence of tone of
voice, facial expression, or other presidential
personality.

Some presidents and speechwriters express
themselves better than others, but Reagan and
Obama provide especial models of excellence.
In two parts below, this article concerns the
skilled expression that marks the public lives of
both presidents. Part I presents selected brief
excerpts from their first inaugural addresses,
which launched the Reagan administration in
1981 and the Obama administration in 2009.° Both addresses
were delivered orally, but both addresses also still shine on
the printed page.

Gleaned from these brief excerpts, Part I1 delivers six
lessons that legal writers can draw from the two presidents’
mastery of expression: Both presidents understood the
audience; marshalled reason and passion; used short words;
generally used the active voice; avoided unnecessary words;
and used plain English.

I. The two inaugural addresses

Reagan and Obama each entered the White House amid
national and international crises. Reagan’s election followed
a decade marked by fuel shortages, high inflation, and the
Iranian hostage standoff. Obama faced the Great Recession
and the wars in Iraq and Afghanistan. In their inaugural
addresses, both presidents identified the nation’s crises and
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sought to encourage Americans to imagine a brighter future.
Both men had their work cut out for them.

1) Ronald Reagan (Jan. 20, 1981)
Reagan opened his first inaugural address by defining a
predominant national challenge as he saw it:

We suffer from the longest and one of the worst
sustained inflations in our national history. It
distorts our economic decisions, penalizes thrift, and
crushes the struggling young and the fixed-income
elderly alike. It threatens to shatter the lives of
millions of our people.”

From this catalogue, Reagan sought to influence Americans
by hitting the “high notes™:

We have every right to dream heroic dreams. Those
who say that we’re in a time when there are not
heroes, they just don’t know where to look. You

can see heroes every day going in and out of factory
gates. Others, a handful in number, produce enough
food to feed all of us and then the world beyond.
You meet heroes across a counter, and they’re on
both sides of that counter. There are entrepreneurs
with faith in themselves and faith in an idea who
create new jobs, new wealth and opportunity.
They’re individuals and families whose taxes support
the government and whose voluntary gifts support
church, charity, culture, art, and education. Their
patriotism is quiet, but deep. Their values sustain
our national life.®

2) Barack Obama (Jan. 20, 2009)
Obama’s first inaugural address recited his perceptions of
the challenges his administration faced:

Our nation is at war against a far-reaching

network of violence and hatred. Our economy

is badly weakened, a consequence of greed and
irresponsibility on the part of some, but also our
collective failure to make hard choices and prepare
the nation for a new age. Homes have been lost,
jobs shed, businesses shuttered. Our health care is
too costly, our schools fail too many — and each day
brings further evidence that the ways we use energy
strengthen our adversaries and threaten our planet.’

Obama catalogued ambitious solutions:

We will build the roads and bridges, the electric
grids and digital lines that feed our commerce and
bind us together. We’ll restore science to its rightful
place, and wield technology’s wonders to raise health
care’s quality and lower its cost. We will harness the
sun and the winds and the soil to fuel our cars and
run our factories. And we will transform our schools
@MoBarNews [The-Missouri-Bar
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and colleges and universities to meet the demands of
a new age. All this we can do. All this we will do."

Like Reagan before him, Obama sought to energize
Americans by hitting the high notes. Obama spoke
confidently and made a vow:

Today I say to you that the challenges we face are
real. They are serious and they are many. They will
not be met easily or in a short span of time. But
know this America: They will be met."!

I1. Six lessons for legal writers

Based on Part I’s selected excerpts from the Reagan and
Obama inaugural addresses, Part II delivers six lessons that
legal writers can draw from the two presidents’ command of
language. Each lesson surveys the two presidents’ postures,
followed by the legal writer’s typical posture in law practice.

Lesson one: Presidents Reagan and Obama understood the audience

From the podium and in the broadcast or print media, the
two presidents’ diverse audiences numbered in the millions
throughout the nation and the world. Both presidents knew
that legions of their listeners and readers were ordinary men
and women, drawn from various walks of life and unschooled
in the intricacies of government, politics, or law. As discussed
below, both presidents sought to motivate their audiences
with language and style that combined reason and passion,
which they expressed in language that was concise, precise,
simple, and clear."

* ok ok

For lawyers, the first step toward effective legal writing is
to identify, to the extent possible, the audience who will likely
be on the receiving end. With this identification, the writing’s
content and tone can be tailored to meet the lawyer’s
goals (which may be adversarial, persuasive, informative,
cooperative, or some combination). The writing can also be
tailored to meet the factual and legal context.

Identifying a legal writing’s likely audience can be a
relatively straightforward exercise because the circle of
anticipated readers is often discrete."” For example, advocates
know that, at least initially, their briefs and other court
submissions will likely reach only their clients, other parties,
and the judge or judges who hear and decide the case.

Lesson two: Presidents Obama and Reagan marshalled reason and
passion

Reagan and Obama both sought to boost Americans’
morale with two ingredients. First came “reason,” or factual
recitation of the challenging national and international crises.
Then came “passion,” forceful advocacy that hit the so-called
high notes with calls for a better future.

%% %

Legal briefs and much other written advocacy summon
a balance between reason and passion, two complementary
forces that have long characterized quality persuasive
argument. For advocates in court submissions, “reason”
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loosely means carefully applying precedents and other
relevant doctrine to the facts; “passion” loosely means
presenting vigorous argument based on that doctrine in the
effort to prevail for the client or cause.'

Recitation of relevant doctrine plus vigorous argument
underlie persuasive legal writing. Giving short shrift to either
disserves the advocate’s cause by squandering opportunities
to influence the intended audience.

Lesson three: Presidents Reagan and Obama used short words

Journalist E.B. White counseled writers to use “the smallest
word that does the job.”"* Sir Winston Churchill - prime
minister, steadfast wartime leader, and recipient of the Nobel
Prize in literature — concurred: “Short words are best and the
old words when short are best of all.”'¢

In his “A Dictionary of Modern English Usage,” H.W.
Fowler explained that “shortness is a merit in words” because
“short words are not only handier to use, but more powerful
in effect; extra syllables reduce, not increase, vigour.”"”

“Those who run to long words,” Fowler said, “confuse
pomposity with dignity, flaccidity with ease, and bulk with
force.”!s

Reagan and Obama both understood the uneasy audience
had little appetite for pomposity, flaccidity, or bulk. With
crises looming, the American people expected their president
to deliver a sturdy guide to the future, marked by sinew and
not fat.

Both presidents conveyed dignity and resolve through
short words, mostly of only one or two syllables — words that
people could readily understand.

ok ok

Some lawyers may assume that peppering their writings
with “$10 words” somehow displays learning and
competence worthy of respect from clients, opponents, or
other readers. These unnecessarily complex words may boost
the writer’s ego, but they do little to serve the client’s cause,
and may be a disservice. Some readers might not know what
some of the words mean and might skip over the passage
without scurrying for a dictionary. Ego or no, advocates can
persuade best when the court remembers the message but
not necessarily the messenger.

Justice Elena Kagan says that often a lawyer’s paramount
task is to “figure out how to communicate complicated ideas
to people who know a lot less than you do about a certain
subject.”!® One early step is to opt for reasonable simplicity in
word choice, delivered in a recitation that is concise, precise,
and clear.

Lesson four: Presidents Obama and Reagan relied on the active
voice

The two presidents emphasized the usually strong, direct,
and clear active voice. For example, Obama opened his list
of proposed solutions recited above with the active: “We will
build the roads and bridges ...” Assume instead that he had
opened the list with the passive: “The roads and bridges will
be built ...” Assume too that he had similarly expressed each
of his other proposed solutions in the passive voice rather
than the active voice. Without identifying “we” each time
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as the builders and the other agents of change, his effort
to stimulate the American people toward concerted action
might have fallen flat.

Obama, however, remained versatile by using the passive
voice when he vowed — with no ifs, ands, or buts — that the
nation’s challenges “will be met.” The vow was at least as
forceful as it would have been if the new president had said,
“We will meet the challenges.”

* ok ok

For lawyers and other writers, the passive voice can
produce unnecessary verbiage, can leave readers uncertain
about who did what to whom, and can abandon forceful
expression for the soft. Novelist Stephen King finds the
passive voice usually “weak,” “circuitous,” and “frequently
tortuous.”® Legal writers should remain sensitive to these
shortcomings and should rely generally on the strong active
voice.

However, recall Obama’s use of the passive voice in his
vow that the nation’s challenges “will be met.” Legal writers
should recognize roles for the passive voice, including (as
Obama did) to maintain persuasive force while maintaining
cadence or clarity.

Lesson five: Presidents Reagan and Obama avoided unnecessary
words

In their classic “The Elements of Style,” William Strunk
Jr. and E.B. White offered writers this advice: “A sentence
should contain no unnecessary words, a paragraph no
unnecessary sentences, for the same reason that a drawing
should have no unnecessary lines and a machine no
unnecessary parts.”?!

Reagan and Obama each relied on lean, strong language.
Clutter and fat would have disserved their goals of
persuading the American people to follow their lead.

& sk sk

Effective legal writing is lean and strong, marked by reason
and passion free from distracting verbiage that can clutter
and weaken the message. Unnecessary words or sentences
from a judge or advocate can also provide ammunition to
readers who seek to distinguish the precedent or distort the
message.?

Lesson six: Presidents Obama and Reagan used plain English

The two presidents mined the English language’s richness,
without resorting to foreign words, whose meanings might
have escaped much of their vast audience, which consisted
primarily of laypeople from various walks of life. Both
presidents relied on concise, precise, simple, and clear
expression in the national tongue.

& sk sk

Some legal writing is littered with foreign words such
as faux, inter alia, and ratio decidendi. Indiscriminate use
can break the flow of persuasion between writer and non-
comprehending reader. Virtually all foreign words have
English counterparts that are usually more effective. Why not
say “false,” “among other things,” or “the rationale for the
court’s decision”?*
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Conclusion
In their first inaugural addresses, Reagan and Obama
sought to energize the American people in times of crisis.
The addresses reflected philosophical differences, but the
two presidents’ polished expressive skills set the tone for
their administrations while also setting examples that remain
instructive for legal writers. (2
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TAXES IN YOUR PRACTICE

NINTH CIRCUIT HOLDS LITIGATOR
LIABLE FOR TAX DEFICIENCY
AND FRAUD PENALTY

SCOTT VINCENT!

THE UNITED STATES COURT OF
APPEALS FOR THE 9TH CIRCUIT
RECENTLY FOUND THAT A DISBARRED
LAWYER WHO HAD SPECIALIZED IN TAX
FRAUD LITIGATION WAS LIABLE
FOR INCOME TAX DEFICIENCIES
AND A TAX FRAUD PENALTY.2

The 9th Circuit affirmed the tax court’s
decision in Isaacson v. Commissioner,” finding that
the Internal Revenue Service properly imposed
tax deficiencies and a 75% tax fraud penalty
relating to legal fees intermingled with client
funds and not reported as income.

Background

Lon Isaacson was a long-time trial lawyer,
practicing tax fraud litigation. Isaacson was
disbarred in 2013 for willfully violating Rule 4-100 of the
California Rules of Professional Conduct, which requires
that client funds be kept in trust accounts, imposes record-
keeping requirements, and bars lawyers from commingling
client funds. Before the disbarment, Isaacson represented
four individuals who had been sexually abused as children
by members of the Catholic clergy (clergy lawsuit). Isaacson
personally knew these clients, who considered him to be both
a lawyer and trusted friend.

With some variations, the four clients’ fee agreements
included up to a 60% contingent fee for Isaacson and
reimbursement for as much as 110% of Isaacson’s costs.
Terms also included purporting to allow Isaacson to deposit
client funds in non-IOLTA accounts with Isaacson retaining
interest on the deposits. Some of the clients communicated
to Isaacson that they did not want him to manage investment
of future settlement proceeds and did not want future
settlement proceeds invested at Union Bank of Switzerland
(UBS).

Isaacson had a relationship with UBS and its advisors,
and he had previously established a UBS account where
he deposited proceeds from the clergy lawsuit settlements
[The-Missouri-Bar /MissouriBar
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(UBS account). On documents opening the UBS account,
Isaacson identified the account as for a sole proprietorship,
listed himself as the principal officer and beneficial owner
of the account, and handwrote the word “Trustee” after his
law firm’s typed name on the line listing the account owner’s
information. Isaacson did not identify this account as a client
trust account, and he did not indicate that the
source of account funds would be client trust
funds. Instead, Isaacson indicated that the
‘ source of funds for the UBS account would be

. = “income from the business/organization.”

b & In 2007, as part of a global settlement
involving several clerical organizations and
g hundreds of victims of childhood sexual abuse,

Isaacson secured a collective settlement of
$12.75 million for his four clients in satisfaction
of their pending claims. Isaacson allocated this
settlement among the clients and charged each
of the four clients a 60% fee, which was not
formally challenged despite some complaint by
two of the clients.

Isaacson deposited the settlement funds
from the clergy lawsuit in the UBS account in 2007. The
tax court found Isaacson then treated the UBS account
as a personal account and not an account held in trust for
the benefit of his clients. For example, in December 2007,
Isaacson had a personal need for liquidity and directed UBS
to sell $1.85 million of auction rate securities, but then that
same day he directed UBS to repurchase the $1.85 million
of securities just sold. Also in December 2007, Isaacson
emailed UBS asking for clarification of which auction rate
securities were “purchased for my benefit,” the “amount of
my present holdings, and the interest I have earned to date.
Once UBS responded, Isaacson directed UBS to transfer
$50,000 of earned interest to his personal trainer and social
acquaintance as a gift. Later in December 2007, Isaacson sent
UBS handwritten instructions to transfer $600,000 from the
UBS account into his law firm’s Bank of America account,
and UBS transferred the funds that day.

In 2008, Isaacson continued to use and manage the funds
in the UBS account. In January 2008, he withdrew $100,000
from the UBS account and deposited the money into his law
firm’s Bank of America account. Later in January 2008, he
withdrew $1.3 million from the UBS account and deposited

Wy
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the money into another account he controlled at California
Bank & Trust. On Jan. 29, 2008, Isaacson paid one of the
clients his portion of the clergy lawsuit settlement funds.

In February 2008 the market for auction rate securities
froze, and UBS engaged outside advisors, including Howard
Privette 11 with the Paul Hastings law firm, to review auction

rate securities matters which included the UBS account. After

reviewing Isaacson’s activity with the UBS account, Privette
was concerned that the UBS account was not a valid client

trust account under California law and therefore posed a risk

to UBS because of potential unknown ownership interests.
Accordingly, on March 10, 2008, UBS placed a legal hold
on the UBS account. After a series of letters and affidavits
from Isaacson and his clients, UBS later lifted the hold on
the UBS account. Isaacson and his clients later engaged in
litigation with UBS over investment of the clergy account
funds in auction rate securities, resulting in a settlement in
favor of Isaacson and his clients and a partial distribution of
settlement proceeds to them in 2009.

For preparation of his 2007 income tax return, Isaacson
retained an outside CPA and provided the CPA with
QuickBooks ledgers relating to his practice. However,
these ledgers did not account for the UBS account and
transactions. Isaacson also failed to tell the CPA that the
UBS account existed. In 2008, Isaacson had a legal assistant
in his law firm draft a memorandum advising that funds
held in a client trust account would not represent income.
The memorandum, which Isaacson represented to be a tax
opinion letter, purported to provide “authority supporting
our position that our client, taxpayer, is not responsible to
report income he never actually or constructively received.”
This memorandum does not identify Isaacson as the
hypothetical taxpayer-client. Allegedly relying on the legal
assistant memorandum, Isaacson did not tell his CPA about
the receipt of the clergy lawsuit settlement funds, nor did
he report any legal fees earned from the clergy lawsuit
settlement as income on his 2007 income tax return.

On audit, the IRS sought an income tax deficiency of more
than $2.8 million, and a 75% fraud penalty under Code §
6663 of over $2 million. Isaacson petitioned the tax court,
and the tax court held that Isaacson was liable for the tax
deficiency and fraud penalty asserted by the IRS. The tax
court found that when Isaacson deposited the clergy lawsuit
settlement funds into the UBS account in December 2007,
he alone controlled the UBS account. The tax court further
found that the IRS had proven, by clear and convincing
evidence, that Isaacson’s underpayment of tax was done with
fraudulent intent.

Isaacson appealed the decision to the Court of Appeals
for the 9th Circuit. Isaacson argued that he held the funds
resulting from the clergy settlement for the benefit of his
clients and was not required to report his legal fees in 2007
because of a fee dispute with at least two of the clients.

The 9th Circuit findings

The 9th Circuit reviewed the tax court conclusions of
law de novo and its factual findings for clear error. The 9th
Circuit specifically indicated it would defer to the tax court

o2

factual findings “unless we are left with the definite and
firm conviction that a mistake has been committed.”

The 9th Circuit first noted that from the time the
settlement funds were wired into the UBS account,
Isaacson treated the funds as his own. He immediately
commingled the settlement funds with money he had
previously deposited in the UBS account, and he directed
UBS to invest the funds consistent with his personal
risk preferences. Days after the funds were invested,
for “liquidity” reasons, Isaacson directed UBS to sell
$1,850,000 of securities purchased with the settlement
funds. The following week, Isaacson instructed UBS to
transfer $50,000 from the UBS account to his personal
trainer. Based on these findings, the 9th Circuit found
that the tax court did not err in concluding that Isaacson’s
conduct demonstrated his dominion and control over the
funds.

The 9th Circuit also found that the tax court did not
abuse its discretion by estopping Isaacson from arguing
that a fee dispute existed with his clients. This argument
was plainly inconsistent with Isaacson’s representations
to the Superior Court of California that no such dispute
existed during the relevant time period, which resulted
in a Superior Court disbursement of $6,883,047.05 of
settlement funds to Isaacson. The 9th Circuit also found
that, even absent judicial estoppel, they would still affirm
the tax court because “the record as a whole supports
the conclusion that no fee dispute existed.” Notably, the
tax court had also concluded that even assuming there
was a fee dispute with his clients, Isaacson should have
recognized his asserted fees as income for 2007.

The 9th Circuit also found no error in the tax court’s
imposition of the 75% fraud penalty. The court carefully
considered relevant considerations for fraud and found
that an inference of fraudulent intent was supported by the
record from the tax court.

Conclusion
This 9th Circuit case is a cautionary example regarding
handling of client settlement funds and trust accounts. The

lawyer/taxpayer in this case violated ethical requirements
in this regard. The case further illustrates income tax and
timing considerations with client settlements and disputed
contingent fees. Another important note here in a fee
dispute with multiple clients: the portion of fees that is
undisputed should be recognized as income as soon as all
the events which fixed the lawyer’s right to the fees occur.
As evidenced by this case, the all events test may occur in
stages in a multiple client situation or when only a portion
of a fee is disputed. (£}

Endnotes

1 Scott E. Vincent is the founding member of Vincent Law, LLC, in
Kansas City.

2 Isaacson v. Comm’r, 2022 PTC 49 (CA9 02/23/2022).

3 Isaacson v. Comm’r, T.C. Memo. 2020-17 (U.S. T.C. Jan. 23, 2020).
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IN MEMORIAM

Thomas William Alvey Jr., age 81, of Belleville, IL,

on March 24, 2021. Alvey practiced law at Pope and
Driemeyer, as well as Thompson Coburn LLP. He
graduated from Washington University School of Law
and joined The Missouri Bar in 1985. Alvey served in
the U.S. Army.

Gena J. Awerkamp, age 73, of Quincy, IL, on April 2,
2020. Awerkamp practiced law in Columbia at Smith,
Lewis, Beckett, and Powell before becoming a partner
at Schmiedeskamp, Robertson, Neu, and Mitchell. She
graduated from the University of Missouri School of
Law and joined The Missouri Bar in 1982.

Hon. Stanley Douglas Brown, age 74, of St. Louis,

on Jan. 12, 2022. Brown worked as a circuit court
administrator for the City of St. Louis and deputy
director of the Missouri Department of Corrections. He
was also an adjunct professor of legal studies at Webster
University. He graduated from Georgetown University
Law Center in 1978. Brown served in the U.S. Army
Reserves with the judge advocate general corps.

Mary Susan Carlson, age 72, of St. Louis, on Dec. 30,
2021. Carlson founded Van Amburg, Chackes, Carlson,
and Spritzer and practiced law in St. Louis. Carlson

also served in the Missouri House of Representatives
from 2011-2013. She graduated from the University of
Nebraska School of Law and joined The Missouri Bar in
1988.

Donald Raymond Carmody, age 79, of St. Louis,

on Dec. 19, 2021. Carmody worked in the St. Louis
City Counselor’s Office before founding Carmody
MacDonald P.C. in 1981. He graduated from the
University of Missouri School of Law and joined The
Missouri Bar in 1967.

John W. Carter, age 85, of Dixon, on Dec. 1, 2021.
Carter joined The Missouri Bar in 1965.

Hon. Donald E. Dalton, age 88, of Mesa, AZ, on Jan.

26, 2020. Dalton served as St. Charles city attorney,

St. Charles County prosecuting attorney, and circuit
judge for the 11th Judicial Circuit Court. He joined The
Missouri Bar in 1955.

Christopher Lee Davis, age 52, of Jackson, on Dec.
23, 2021. Davis worked at the Missouri State Public
Defender System for more than 25 years, serving

as district defender and senior public defender. He
graduated from the University of Missouri School of
Law and joined The Missouri Bar in 1995.

Jessica Lynn Diamond, age 42, of St. Charles, on Oct.
21, 2021. Diamond worked at Boehmer Law, LL.C, and
joined The Missouri Bar in 2008.
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Richard Dee Dvorak, age 63, of Overland Park, KS, on
Jan. 6, 2022. Dvorak worked at Dvorak Law, Chartered,
and joined The Missouri Bar in 1979.

Ralph Edwards, age 87, of Chesterfield, on Aug.

18, 2021. Edwards practiced law with Greensfelder,
Hemker, and Gale for 38 years. He graduated from the
University of Missouri School of Law and joined The
Missouri Bar 1960. Edwards served in the U.S. Army.

Sheryl B. Etling, age 75, of Garden City, KS, on Dec.
5, 2020. Etling was a lawyer at Stinson & Mag Law
Firm and later taught law at Tulsa University and

the University of South Dakota. She graduated from
the University of Missouri-Kansas City School of Law
with her J.D. and the University of Michigan with her
master’s in law. She joined The Missouri Bar in 1975.

William Bales Fisch, age 85, of Columbia, on July 7,
2021. Fisch was a law professor at the University of
North Dakota School of Law and the University of
Missouri School of Law for more than 40 years. He
received a Bachelor of Law from the University of
Illinois College of Law, a Master of Comparative Law
from the University of Chicago School of Law, and a
Dr Jur from Albert-Ludwigs-Universitit Freiburg in
Germany. Fisch joined The Missouri Bar in 1982.

Jennifer Borron Furla, age 49, of Mission Hills, KS, on
Nov. 8, 2021. Furla was the first publisher of Missouri
Lawyers Weekly and worked with a national fundraising
consultancy. She graduated from Saint Louis University
School of Law and joined The Missouri Bar in 1987.

Clifford Leo Goetz, age 91, of St. Louis, on Dec. 17,
2021. Goetz was a partner at Hinkel and Carey law firm
before he bought Tree Court Builders Supply, which
he operated until retirement. He graduated from the
University of Missouri School of Law and joined The
Missouri Bar in 1956. Goetz served in the U.S. Marine
Corps.

Micalyn S. Harris, age 79, of Ridgewood, NJ, on Sept.
17, 2021. Harris served as vice president, secretary, and
general counsel at Winpro Inc. She served as the chair
for The Missouri Bar’s International Law Committee
from 1972-73. Harris joined The Missouri Bar in 1967.

Bruce R. Hopkins, age 80, of Kansas City, on Oct.

31, 2021. Hopkins practiced law in Kansas City and
Washington D.C. for more than 50 years. He was a
lecturer at George Washington University National Law
Center for 19 years and a professor at the University

of Kansas School of Law. He wrote numerous books

on legal topics, particularly nonprofit law. Hopkins
graduated from George Washington School of Law and
joined The Missouri Bar in 1999.
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Charles D. Hoskins, age 52, of St. Louis, on Dec. 15,
2021. Hoskins worked as a public defender in the Capital
Division of the Missouri State Public Defender System,
focusing on defending those facing the death penalty. He
graduated from the Saint Louis University School of Law
and joined The Missouri Bar in 1994.

Richard L. Jones, age 65, of Winnetka, IL, on Aug.
3,2021. Jones practiced law at several organizations,
including Chicago Transit Authority, City of Chicago
Corporation Counsel, and Law Office of Stephen P.
Rapp. He graduated from the University of Illinois
Chicago John Marshall Law School and joined The
Missouri Bar in 2010.

Diana Lynn Jordison, age 60, of Kansas City, on Jan. 9,
2022. Jordison practiced in medical malpractice defense,
primarily representing hospitals and doctors for over

30 years. She retired from Horn Aylward & Band, LLC.
Jordison graduated from the University of Missouri-
Kansas City School of Law and joined The Missouri Bar
in 1994.

H. Carl Kuelker, age 75, of St. Louis, on Jan. 29, 2022.
Kuelker was a lawyer in the St. Louis area, and he served
in Vietnam. Kuelker joined The Missouri Bar in 1972.

Gary M. Kupferle, age 79, of Ballwin, on Nov. 18, 2021.
He graduated from Washington University School of
Law and joined The Missouri Bar in 1966. Kupferle
served in the U.S. Air Force.

John K. Leopard, age 95, of Gallatin, on April 23, 2021.
Leopard practiced law with his father at Leopard &
Leopard Law Office and served as prosecuting attorney
for Daviess and Putnam counties. He graduated from the
University of Kentucky School of Law and joined The
Missouri Bar in 1953. Leopard served in the U.S. Navy.

Julie Long, age 56, of Kirkwood, on Jan. 5, 2022. Long
practiced law for several years, as well as formed the
nonprofit One Spirit Engineering. She graduated from
Saint Louis University School of Law and joined The
Missouri Bar in 1993.

Stanley A. Loring Jr., age 93, of Springfield, on Oct.

13, 2021. Loring worked at aerospace manufacturing
corporation McDonnell Douglas. He later worked for the
federal government, examining contracts. He graduated
from Saint Louis University School of Law and joined
The Missouri Bar in 1974.

Murry A. Marks, age 88, of St. Louis, on Jan. 21, 2022.
Marks was a lawyer in the St. Louis area and opened
The Marks Law Firm. He graduated from Washington
University School of Law and joined The Missouri Bar in
1963. Marks served in the U.S. Army.

W. Thomas McGhee, age 85, of St. Louis, on Jan. 27,
2022. McGhee served as founding partner of several

law firms and general counsel to numerous global
corporations. He graduated from Washington University
School of Law and joined The Missouri Bar in 1961.
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Edward P. McSweeney, age 93, of St. Louis, on Dec. 23,
2021. McSweeney opened a law office in Los Angeles,
CA, before moving to St. Louis, where he worked as

a special assistant attorney general and was a partner

at McSweeney, Slater, and Merz. He graduated from
Washington University School of Law and joined The
Missouri Bar in 1952. McSweeney served in the U.S.
Army.

Sister Joan C. Moran, age 86, of San Antonio, TX, on
Dec. 23, 2020. Moran served in the Sisters of Charity

of the Incarnate Word’s education and law ministry in
Texas, Missouri, Illinois, and Wisconsin. She joined The
Missouri Bar in 1984.

Hon. Thad F. Niemira, age 85, of St. Louis, on Nov. 6,
2021. Niemira practiced law for more than 25 years and
served as an associate circuit court judge. He joined The
Missouri Bar in 1960. Niemira served in the U.S. Air
Force as a judge advocate.

Hon. Daniel W. Olsen, age 69, of Raymore, on Nov.

9, 2021. Olsen was a partner with Van Hosser, Olsen,
and Eftink for 27 years, as well as served as municipal
judge for Raymore, Lake Winnebago, and Garden City.
He also worked as Cass County associate circuit judge
for nearly 13 years. Olsen graduated from Washburn
University School of Law and joined The Missouri Bar in
1979.

David L. Pentland Sr., age 83, of Warson Woods, on Jan.
3,2022. Pentland practiced law in St. Louis for 56 years
and served as a prosecuting attorney for Warson Woods
for 26 years. He graduated from Saint Louis University
School of Law and joined The Missouri Bar in 1965.

Daniel T. Rabbitt Jr., age 79, of St. Louis, on March 3,
2020. Rabbitt worked at The Rabbitt Law Firm, LLC. He
joined The Missouri Bar in 1964.

Jerome Raskas, age 88, of St. Louis, on Jan. 24, 2022.
Raskas was a lawyer in the St. Louis area and worked as
an adjunct professor at Washington University School

of Law for 36 years. He graduated from Washington
University School of Law and joined The Missouri Bar in
1959.

Hon. James R. Reinhard, age 92, of Hannibal, on Nov.
11, 2021. Reinhard served for 20 years as a judge for
the Missouri Court of Appeals-Eastern District. Prior to
that position, he was a judge for the 10th Judicial Circuit
Court, a prosecuting attorney for Sullivan and Monroe
counties, and owner of a general practice law office in
Paris. He graduated from the University of Missouri
School of Law and joined The Missouri Bar in 1953.
Reinhard served in the U.S. Army.

David J. Slobodien, age 68, of Naples, FL, on May 12,
2021. Slobodien was a corporate lawyer with Dun and
Bradstreet. He graduated from Washington University
School of Law and joined The Missouri Bar in 1978.
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William H. Strop, age 82, of St. Joseph, on Feb. 13, 2021.
Strop worked at the family law firm Strop, Watkins,
Roberts, and Hale. He graduated from the University of
Missouri School of Law and joined The Missouri Bar in
1963. Strop served in the Missouri Air National Guard.

Jonathan P. Tomes, age 75, of Kansas City, on Jan. 20,
2021. Tomes served for 20 years in the U.S. Army and
was a prosecutor, defense counsel, and judge for the
Judge Advocate General’s Corps. He later became a law
professor. He joined The Missouri Bar in 1997.

Roberta M. Truman, age 69, of Elkton, MD, on Jan.
16, 2022. Truman was a lawyer for the Federal Bureau
of Prisons for more than 20 years. She graduated from
Florida State University College of Law and joined The
Missouri Bar in 1988.

Grover C. Wilcher, age 86, of Lee’s Summit, on July 15,
2021. Wilcher served as legal counsel to Truman Medical
Center. He graduated from the University of Missouri-
Kansas City School of Law and joined The Missouri Bar
in 1966.

Hon. Jerri Bush Winger, age 77, of Unionville, on

Jan. 8, 2022. Winger served as the Putnam County
associate circuit judge for 15 years. She graduated from
the University of Tulsa School of Law and joined The
Missouri Bar in 1982.

William Guy Wold, age 49, of St. Louis, on Jan. 12,
2022. Wold worked as a lawyer and owned the Law
Office of Guy Wold. He graduated from Saint Louis
University School of Law and joined The Missouri Bar
in 1997.

Gregory L. Vranicar, age 71, of Overland Park, KS,

on Aug. 22, 2021. Vranicar practiced in Kansas City,
eventually becoming a fundraiser for the Catholic
Archdiocese of Kansas City and the Catholic Diocese

of Kansas City-St. Joseph. He graduated from the
University of Iowa School of Law and joined The
Missouri Bar in 1978. He served in the U.S. Air Force as
a judge advocate.

Michael J. Zpevak, age 68, of Irving, TX, on May 12,
2020. He owned the Law Offices of Michael J. Zpevak.
He graduated from Saint Louis University School of
Law and joined The Missouri Bar in 1976.

to help you

even better serve your clients:

Missouri lawyers can once again check out publications from the
Practice Resource Library -- including 150+ books on topics ranging from
disaster planning to cybersecurity to unbundling services and more.

Dozens of publications have recently been added, including:
e Beyond the Work Product: A Guide to Relationship-Driven Transactional Lawyering
¢ Law Office Policies, Procedures, and Operations Manual, Seventh Edition
¢ Own the Map: Marketing Your Law Firm's Address Online
¢ The Ultimate Guide to Adobe Acrobat DC, Second Edition
« LinkedIn(R) Marketing Techniques for Law and Professional Practices, Second Edition
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The Supreme Court of Missouri, in an order dated Feb. 8,
2022, adopted and approved the following revised MAI-Civil
Instruction:

2.01 [2022 Revision] Instruction for All Cases
(Approved February 8, 2022; Effective July 1, 2022)

(I) GENERAL - JURY INSTRUCTIONS

This instruction and other instructions that I will read
to you near the end of the trial are in writing. All of the
written instructions will be handed to you for guidance in
your deliberation when you retire to the jury room. They
will direct you concerning the legal rights and duties of the
parties and how the law applies to the facts that you will be
called upon to decide.

(2) OPENING STATEMENTS

The trial may begin with opening statements by the
lawyers as to the evidence that they expect to present during
the trial. What is said in opening statements is not to be
considered as proof of a fact. However, if a lawyer admits
some fact on behalf of a client, the other party is relieved of
the responsibility of proving that fact.

(3) EVIDENCE

After the opening statements, the plaintiff(s) will introduce
evidence.' The defendant(s) may then introduce evidence.
There may be rebuttal evidence after that. The evidence
may include the testimony of witnesses who may appear
personally in court, the testimony of witnesses who may
not appear personally but whose testimony may be read or
shown to you and exhibits, such as pictures, documents and
other objects. Testimony of witnesses shown to you by video
may contain pauses or “glitches” due to editing or to conform
to rulings of the court.

(4) OBJECTIONS

There may be some questions asked or evidence offered
by the parties to which objections may be made. If I overrule
an objection, you may consider that evidence when you
deliberate on the case. If I sustain an objection, then that
matter and any matter I order to be stricken is excluded
as evidence and must not be considered by you in your
deliberations.

(5) RULINGS OF LAW AND BENCH CONFERENCES
While the trial is in progress, I may be called upon to
determine questions of law and to decide whether certain
matters may be considered by you under the law. No ruling
or remark that I make at any time during the trial will be
intended or should be considered by you to indicate my
opinion as to the facts. There may be times when the lawyers
come up to talk to me out of your hearing. This will be done
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in order to permit me to decide questions of law. These
conversations will be out of your hearing to prevent issues of
law, which I must decide, from becoming mixed with issues
of fact, which you must decide. We will not be trying to keep
secrets from you.

(6) OPEN MINDS AND NO PRELIMINARY
DISCUSSIONS

Justice requires that you keep an open mind about the
case until the parties have had the opportunity to present
their cases to you. You must not make up your mind about
the case until all evidence, and the closing arguments of the
parties, have been presented to you. You must not comment
on or discuss with anyone, not even among yourselves, what
you hear or learn in trial until the case is concluded and
then only when all of you are present in the jury room for
deliberation of the case under the final instructions I give to
you.

(7) OUTSIDE INFLUENCES

During the trial you should not remain in the presence
of anyone who is discussing the case when the court is not
in session. Otherwise, some outside influence or comment
might influence a juror to make up his or her mind
prematurely and be the cause of a possible injustice. For this
reason, the lawyers and their clients are not permitted to talk
with you until the trial is completed.

(8) PROHIBITION OF JUROR RESEARCH OR
COMMUNICATION ABOUT THIS CASE

Your deliberations and verdict(s) must be based only
on the evidence and information presented to you in the
proceedings in this courtroom. Rules of evidence and
procedure have developed over many years to make sure
that all parties in all cases are treated fairly and in the same
way and to make sure that all jurors make a decision in this
case based only on evidence allowed under those rules and
which you hear or see in this courtroom. It would be unfair
to the parties to have any juror influenced by information
that has not been allowed into evidence in accordance
with those rules of evidence and procedure, or to have a
juror influenced through the opinion of someone who has
not been sworn as a juror in this case and heard evidence
properly presented here.

Therefore, I instruct you that you may not conduct your
own research or investigation into any issues in this case. You
must not visit the scene of any of the incidents described in
this case. You must not conduct any independent research
or obtain any information of any type by talking to any
person, referring to textbooks, dictionaries, magazines, blogs,
the Internet, or any other means about any issues in this
case, or any witnesses, parties, lawyers, medical or scientific
terms, or evidence that is in any way involved in this trial.
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You’re not permitted to communicate, use a cell phone,
record, photograph, video, e-mail, blog, tweet, text, or post
anything about this trial or your thoughts or opinions about
any issue in this case to any other person or to the Internet,
“Facebook,” “MySpace,” “Twitter,” “Snapchat,” “Instagram,”
or any other personal or public website or any other social
media platform during the course of this trial or at any time
before my acceptance of your verdict at the end of the case.

If you break any of these rules, this will be a serious breach
of your oath as a juror. It could result in a miscarriage of
justice, and we may have to start the trial all over.

(9) FINAL INSTRUCTIONS

After all of the evidence has been presented, you
will receive my final instructions. They will guide your
deliberations on the issues of fact you are to decide in
arriving at your verdict.

(10) CLOSING ARGUMENTS

After you have received my final instructions, the lawyers
may make closing arguments. In closing arguments, the
lawyers have the opportunity to direct your attention to the
significance of evidence and to suggest the conclusions that
may be drawn from the evidence.

(11) DELIBERATIONS

You will then retire to the jury room for your
deliberations. It will be your duty to select a foreperson, to
decide the facts and to arrive at a verdict. When you enter
into your deliberations, you will be considering the testimony
of witnesses as well as other evidence. In considering the
weight and value of the testimony of any witness, you
may take into consideration the appearance, attitude and
behavior of the witness, the interest of the witness in the
outcome of the case, the relation of the witness to any of
the parties, the inclination of the witness to speak truthfully
or untruthfully and the probability or improbability of
the witness’ statements. You may give any evidence or the
testimony of any witness such weight and value as you believe
that evidence or testimony is entitled to receive.

[Optional Paragraphs (12) and (13): See Committee
Comments D & E]

[(12) NOTETAKING]

[Each of you may take notes in this case, but you are not
required to do so. I will give you notebooks. Any notes you
take must be in those notebooks only. You may not take any
notes out of the courtroom before the case is submitted to
you for your deliberations. No one will read your notes while
you are out of the courtroom. If you choose to take notes,
do not allow your notetaking to interfere with your ability to
observe the evidence and witnesses as they are presented.

Do not discuss or share your notes with anyone until you
begin your deliberations. During the deliberations, if you
choose to do so, you may use your notes and discuss them
with other jurors. Notes taken during trial are not evidence.
You should not assume that your notes, or those of other
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jurors, are more accurate than your own recollection or the
recollection of other jurors.

After you reach your verdict your notes will be collected
and destroyed. No one will be allowed to read them.]?

[(13) JUROR QUESTIONS]

[After all parties have completed questioning each witness,
any juror may anonymously submit written questions to
me for my review. You may not ask questions orally or out
loud. I may limit the number of questions or revise the form
of any question. You must not draw any adverse inference
against any party if I decide not to allow one or more of
your questions for legal reasons. If I decide to allow any of
your questions, I will read them to the witness and allow the
witness to answer. I may then allow follow-up questions of
that witness by the attorneys.]*

Notes on Use (2008 Revision)
[No change to Notes on Use]

Committee Comment (2014 Revision)
[No change to Committee Comment]

The order will become effective July 1, 2022.
The complete text of the order may be read in its entirety
at www.courts.mo.gov.

The Supreme Court of Missouri, in an order dated Feb. 8,
2022, repealed subdivision (g) of subdivision 15.05, entitled
“Continuing Legal Education Requirements,” of Rule 15,
entitled “Continuing Legal Education,” and in lieu thereof
adopted new subdivision (g) of subdivision 15.05, entitled
“Continuing Legal Education Requirements.”

The order became effective Feb. 8, 2022.

The complete text of the order may be read in its entirety at
WWW.COUTts.mo.gov.

The Supreme Court of Missouri, in an order dated March
1, 2022, repealed subdivision (d) of subdivision 74.14,
entitled “Uniform Enforcement of Foreign Judgments,”
of Rule 74, entitled “Judgments, Orders and Proceedings
Thereon,” and in lieu thereof adopted a new subdivision
(d) of subdivision 74.14, entitled “Uniform Enforcement of
Foreign Judgments.”

The order will become effective Jan. 1, 2023.

The complete text of the order may be read in its
entirety at www.courts.mo.gov.
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NOTICES OF CORPORATE DISSOLUTION

Notice of Corporate Dissolution Rates: $1.25 per word for a member of
The Missouri Bar; $2.00 for non-members. For purposes of the total word
count, any element surrounded by spaces is considered to be a word. DO
NOT SEND A CHECK with the notice. You will be invoiced in advance of
publication, and all invoices must be paid prior to publication.

Copy must be received by September 1, 2021 (for September/October
2021 issue), November 1, 2021 (for November/December 2021 issue),
January 4, 2021 (for January/February issue), March 1, 2022 (for March/
April 2022 issue), May 2, 2022 (for May/June 2022 issue), and July 1, 2022
(for July/August 2022 issue).

Send notices by email to ads@mobar.org.

NOTICE OF WINDING UP FOR
LIMITED LIABILITY COMPANY
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
4545 MAIN, LLC

On Jan. 27, 2022, 4545 Main, LLC, a Missouri limited
liability company (the “Company”), filed a Notice of Winding
Up for Limited Liability Company with the Missouri
Secretary of State, effective as of Jan. 27, 2022.

All persons with claims against the Company may submit
any claim in accordance with this notice to: Michael J. Book,
9101 W. 110th St., Suite 200, Overland Park, Kansas 66210.
All claims must include the name, address, and telephone
number of the claimant; the amount claimed; the basis for
the claim; the documentation of the claim; and the date(s) of
the event(s) on which the claim is based occurred.

All claims against the Company will be barred unless a
proceeding to enforce the claim is commenced within three
years after the publication of this notice.

NOTICE OF WINDING UP FOR
LIMITED LIABILITY COMPANY
TO ALL CREDITORS AND CLAIMANTS AGAINST
8TH & WALNUT LAND HOLDINGS, LLC
On Feb. 14, 2022, 8th & Walnut Land Holdings, LLC,
a Missouri limited liability company (hereinafter the
“Company”), filed its Notice of Winding Up for Limited
Liability Company with the Missouri Secretary of State.
Any claims against the Company may be sent to: Bush &
Patchett, LLC, Attn: Kerry Bush, 4240 Philips Farm Road,
Suite 109, Columbia, MO 65201. Each claim must include
the following information: name, address, and telephone
number of the claimant; amount of claim; date of which
the claim arose; basis for the claim; and documentation in
support of the claim.
All claims against the Company will be barred unless the
proceeding to enforce the claim is commenced within three
years after the publication of this notice.
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NOTICE OF ARTICLES OF DISSOLUTION
BY VOLUNTARY ACTION
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
AITCHISON-RICHMOND SUPPLY COMPANY

On Feb. 4, 2022, Aitchison-Richmond Supply Company,
a Missouri corporation, filed its Articles of Dissolution by
Voluntary Action with the Missouri Secretary of State.
Dissolution was effective on Feb. 4, 2022.

You are hereby notified that if you believe you have a
claim against Aitchison-Richmond Supply Company, you
must submit a summary in writing of the circumstances
surrounding your claim against it to Jere L. Loyd, P.C.,
3715 Beck Road, Suite A-104, St. Joseph, Missouri 64506.
The summary of your claim must include the following
information: the name, address, and telephone number of
the claimant; amount of the claim; the basis for the claim;
and date(s) of the event(s) giving rise to the claim.

All claims against Aitchison-Richmond Supply Company
will be barred unless a proceeding to enforce the claim is
commenced within two years after publication of this notice.

NOTICE OF WINDING UP FOR
LIMITED LIABILITY COMPANY
TO ALL CREDITORS AND CLAIMANTS AGAINST
ATOMIC FIZZ SODA POP LLC

On Jan. 19, 2022, ATOMIC FIZZ SODA POP LLC, a
Missouri limited liability company, filed its Notice of Winding
Up for Limited Liability Company with the Missouri
Secretary of State.

Said limited liability company requests that all persons
and organizations who have claims against it present them
immediately by letter to the company c/o Josh Hebert,
Louisburg Cider Mill, 14730 K68 Highway, Louisburg, KS
66053.

All claims against the company must include: (1) the name,
address, and phone number of the claimant; (2) the amount
claimed; (3) the basis of the claim; (4) the date on which the
claim arose; and (5) documentation supporting the claim.

NOTICE: Because of the winding up of ATOMIC FIZZ
SODA POP LLC, any claims against it will be barred unless a
proceeding to enforce the claim is commenced within three
years after the publication date of the notices authorized by
statute, whichever is published last.

NOTICE OF WINDING UP FOR
LIMITED LIABILITY COMPANY
TO ALL CREDITORS AND CLAIMANTS AGAINST
BATTERY STORAGE LLC
On Feb. 4, 2022, Battery Storage LLC filed its Notice
of Winding Up for Limited Liability Company with the
Missouri Secretary of State.
Persons and organizations with claims against Battery
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Storage LLC should present said claims immediately by letter
to Battery Storage LLC, c/o Jill D. Parks, 2140 Bagnell Dam
Blvd., Suite 401, Lake Ozark, MO 65049.

All claims must include 1) the name, address, and phone
number of the claimant; 2) the amount claimed; 3) the basis
for the claim; 4) the date(s) on which the claim arose; and 5)
documentation of the claim.

NOTICE: Because of the winding up of Battery Storage
LLC, any claims against it will be barred unless a proceeding
to enforce the claim is commenced within three years
after the publication of the notices authorized by statute,
whichever is published last.

NOTICE OF ARTICLES OF DISSOLUTION
BY VOLUNTARY ACTION
TO ALL CREDITORS OF AND CLAIMAINTS AGAINST
BOOKHAVEN, INC.

On Jan. 27, 2022, BOOKHAVEN, INC., a Missouri
corporation, filed its Articles of Dissolution by Voluntary
Action with the Missouri Secretary of State.

You may submit any claim against the corporation by mail
in writing to: John H. Schmidt, 2838 S. Ingram Mill Rd.,
Springfield, MO 65804. All claims must include claimant’s
name, telephone number, and address; the claim amount;
the date the claim arose; the basis for the claim; and
documentation for the claim.

All claims against the corporation will be barred unless a
proceeding to enforce the claim is commenced within two
years after the publication of this notice.

NOTICE OF WINDING UP FOR
LIMITED LIABILITY COMPANY
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
BURLEY TOBACCO, L.L.C.

On Jan. 14, 2022, BURLEY TOBACCO, L.L.C. filed its
Notice of Winding Up for Limited Liability Company with
the Missouri Secretary of State. The event was effective on
Jan. 14, 2022.

You are hereby notified that if you believe you have a
claim against the limited liability company, you must submit
a summary in writing of the circumstances surrounding your
claim to the corporation to: Jennifer M. Snider, Attorney,
Witt, Hicklin, Snider & Fain, P.C., PO Box 1517, 2300
Higgins Rd., Platte City, Missouri 64079.

The summary of your claim must include the following
information:

1. The name, address, and telephone number of the
claimant

2. The amount of the claim.

3.The date on which the event on which the claim is based
occurred.

4. A brief description of the nature of the debt or the basis
for the claim.

5. Copies of any document supporting your claim.

The deadline for claim submission is the 90 calendar days
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from the effective date of this notice. All claims against the
LLC will be barred unless the proceeding to enforce the
claim is commenced within two years after the publication of
this notice.

Date of first publication: April 8, 2022

NOTICE OF WINDING UP
FOR LIMITED LIABILITY COMPANY
TO ALL CREDITORS AND CLAIMANTS AGAINST
CAPE CORAL PROPERTY EXECUTIVES, LLC
On Feb. 14, 2022, Cape Coral Property Executives,
LLC, a Missouri limited liability company (hereinafter the
“Company”), filed its Notice of Winding Up for Limited
Liability Company with the Missouri Secretary of State.
Any claims against the Company may be sent to: Bush &
Patchett, LLC, Attn: Kerry Bush, 4240 Philips Farm Road,
Suite 109, Columbia, MO 65201. Each claim must include
the following information: name, address, and telephone
number of the claimant; amount of claim; date of which
the claim arose; basis for the claim; and documentation in
support of the claim.
All claims against the Company will be barred unless the
proceeding to enforce the claim is commenced within three
years after the publication of this notice.

NOTICE OF WINDING UP
FOR LIMITED LIABILITY COMPANY
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
CAS MULTI, LLC

Effective Jan. 10, 2022, CAS MULTI, LLC, a Missouri
limited liability company (the “Company”), filed its Notice
of Winding Up for Limited Liability Company with the
Missouri Secretary of State.

Any claims against the Company may be sent to:
Christopher L. Stout, 11245 Talamore Blvd., Bentonville,
Arkansas, 72712. Each claim must include the following
information: name, address, and phone number of the
claimant; amount claimed; date on which the claim arose;the
basis for the claim; and documentation in support of the
claim.

All claims against the Company will be barred unless the
proceeding to enforce the claim is commenced within three
years after the publication of this notice.

NOTICE OF WINDING UP
FOR LIMITED LIABILITY COMPANY
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
CBB711, LLC

On Feb. 14, 2022, CBB711, LLC, a Missouri limited
liability company (hereinafter the “Company”), filed its
Notice of Winding Up for Limited Liability Company with
the Missouri Secretary of State.

Any claims against the Company may be sent to: Bush &
Patchett, LLC, Attn: Kerry Bush, 4240 Philips Farm Road,
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Suite 109, Columbia, MO 65201. Each claim must include
the following information: name, address, and telephone
number of the claimant; amount of claim; date of which
the claim arose; basis for the claim; and documentation in
support of the claim.

All claims against the Company will be barred unless the
proceeding to enforce the claim is commenced within three
years after the publication of this notice.

NOTICE OF WINDING UP
FOR LIMITED LIABILITY COMPANY
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
CHINQUAPIN, LLC

On Feb. 14, 2022, Chinquapin, LLC, a Missouri limited
liability company (hereinafter the “Company”), filed its
Notice of Winding Up for Limited Liability Company with
the Missouri Secretary of State.

Any claims against the Company may be sent to: Bush &
Patchett, LLC, Attn: Kerry Bush, 4240 Philips Farm Road,
Suite 109, Columbia, MO 65201. Each claim must include
the following information: name, address, and telephone
number of the claimant; amount of claim; date of which
the claim arose; basis for the claim; and documentation in
support of the claim.

All claims against the Company will be barred unless the
proceeding to enforce the claim is commenced within three
years after the publication of this notice.

NOTICE OF ARTICLES OF DISSOLUTION BY
VOLUNTARY ACTION
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
DENTON’S TUCKPOINTING, INC.

Denton’s Tuckpointing, Inc., a Missouri corporation,
filed its Articles of Dissolution by Voluntary Action with the
Missouri Secretary of State on Feb. 8, 2022. The dissolution
was effective on that date.

Any and all claims against Denton’s Tuckpointing, Inc.
must be sent to Denton’s Tuckpointing, Inc., c/o Donna
Kasate, 6433 Weber Road, St. Louis MO 63123. Each claim
should include: claimant’s name, address, and telephone
number; amount of the claim; basis for the claim; all
documentation supporting the claim; and date(s) on which
the event(s) on which the claim is based occurred.

Any and all claims against Denton’s Tuckpointing, Inc.
will be barred unless a proceeding to enforce such claim

is commenced within two years after the date this notice is
published.

NOTICE OF WINDING UP
FOR LIMITED LIABILITY COMPANY
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
EHCP FUND V, LLC
On Feb. 14, 2022, EHCP Fund V, LLC, a Missouri limited
liability company, filed its Notice of Winding Up for Limited
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Liability Company with the Missouri Secretary of State.

You are hereby notified that if you believe you have
a claim against EHCP Fund V, LLC, you must submit a
summary in writing of the circumstances surrounding your
claim to Lara Wolf, 8816 Manchester Road, #400, St. Louis,
Missouri 63144. The summary must include the following
information: (1) the name, address, and telephone number
of the claimant; (2) amount of claim; (3) basis of the claim;
(4) the date on which the claim arose; and (5) documentation
supporting the claim.

All claims against EHCP Fund V, LLC will be barred unless
a proceeding to enforce the claim is commenced within three
years after the publication of this notice.

NOTICE OF WINDING UP
FOR LIMITED LIABILITY COMPANY
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
EHCP FUND VI, LLC

On Feb. 14, 2022, EHCP Fund VI, LLC, a Missouri limited
liability company, filed its Notice of Winding Up for Limited
Liability Company with the Missouri Secretary of State.

You are hereby notified that if you believe you have a
claim against EHCP Fund VI, LLC, you must submit a
summary in writing of the circumstances surrounding your
claim to Lara Wolf, 8816 Manchester Road, #400, St. Louis,
Missouri 63144. The summary must include the following
information: (1) the name, address, and telephone number
of the claimant; (2) amount of claim; (3) basis of the claim;
(4) the date on which the claim arose; and (5) documentation
supporting the claim.

All claims against EHCP Fund VI, LLC will be barred
unless a proceeding to enforce the claim is commenced
within three years after the publication of this notice.

NOTICE OF WINDING UP
FOR LIMITED LIABILITY COMPANY
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
EHCP IOWA FUND III, LLC

On Feb. 14, 2022, EHCP Iowa Fund III, LLC, a Missouri
limited liability company, filed its Notice of Winding Up for
Limited Liability Company with the Missouri Secretary of
State.

You are hereby notified that if you believe you have a
claim against EHCP Iowa Fund 111, LLC, you must submit a
summary in writing of the circumstances surrounding your
claim to Lara Wolf, 8816 Manchester Road, #400, St. Louis,
Missouri 63144. The summary must include the following
information: (1) the name, address, and telephone number
of the claimant; (2) amount of claim; (3) basis of the claim;
(4) the date on which the claim arose; and (5) documentation
supporting the claim.

All claims against EHCP Iowa Fund I1I, LLC will be barred
unless a proceeding to enforce the claim is commenced
within three years after the publication of this notice.
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NOTICE OF WINDING UP
FOR LIMITED LIABILITY COMPANY
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
EHCP IOWA FUND 1V, LLC

On Feb. 14, 2022, EHCP Iowa Fund IV, LLC, a Missouri
limited liability company, filed its Notice of Winding Up for
Limited Liability Company with the Missouri Secretary of
State.

You are hereby notified that if you believe you have a
claim against EHCP Iowa Fund 1V, LLC, you must submit a
summary in writing of the circumstances surrounding your
claim to Lara Wolf, 8816 Manchester Road, #400, St. Louis,
Missouri 63144. The summary must include the following
information: (1) the name, address, and telephone number
of the claimant; (2) amount of claim; (3) basis of the claim;
(4) the date on which the claim arose; and (5) documentation
supporting the claim.

All claims against EHCP Iowa Fund IV, LLC will be barred
unless a proceeding to enforce the claim is commenced
within three years after the publication of this notice.

NOTICE OF WINDING UP
FOR LIMITED LIABILITY COMPANY
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
EHCP MINNESOTA FUND II, LLC

On Feb. 14, 2022, EHCP Minnesota Fund II, LLC, a
Missouri limited liability company, filed its Notice of Winding
Up for Limited Liability Company with the Missouri
Secretary of State.

You are hereby notified that if you believe you have a claim
against EHCP Minnesota Fund II, LLC, you must submit a
summary in writing of the circumstances surrounding your
claim to Lara Wolf, 8816 Manchester Road, #400, St. Louis,
Missouri 63144. The summary must include the following
information: (1) the name, address, and telephone number
of the claimant; (2) amount of claim; (3) basis of the claim; (4)
the date on which the claim arose; and

(5) documentation supporting the claim.

All claims against EHCP Minnesota Fund II, LLC will
be barred unless a proceeding to enforce the claim is
commenced within three years after the publication of this
notice.

NOTICE OF WINDING UP
FOR LIMITED LIABILITY COMPANY
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
EHCP MINNESOTA FUND, LLC

On Feb. 14, 2022, EHCP Minnesota Fund, LLC, a Missouri
limited liability company, filed its Notice of Winding Up for
Limited Liability Company with the Missouri Secretary of
State.

You are hereby notified that if you believe you have a
claim against EHCP Minnesota Fund, LLC, you must submit
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a summary in writing of the circumstances surrounding your
claim to Lara Wolf, 8816 Manchester Road, #400, St. Louis,
Missouri 63144. The summary must include the following
information: (1) the name, address, and telephone number
of the claimant; (2) amount of claim; (3) basis of the claim;
(4) the date on which the claim arose; and (5) documentation
supporting the claim.

All claims against EHCP Minnesota Fund, LLC will
be barred unless a proceeding to enforce the claim is
commenced within three years after the publication of this
notice.

NOTICE OF WINDING UP
FOR LIMITED LIABILITY COMPANY
TO ALL CREDITORS AND CLAIMANTS AGAINST
ELEVEN TWO, LLC

On Feb. 14, 2022, Eleven Two, LLC, a Missouri limited
liability company (hereinafter the “Company”), filed its
Notice of Winding Up for Limited Liability Company with
the Missouri Secretary of State.

Any claims against the Company may be sent to: Bush &
Patchett, LLC, Attn: Kerry Bush, 4240 Philips Farm Road,
Suite 109, Columbia, MO 65201. Each claim must include
the following information: name, address, and telephone
number of the claimant; amount of claim; date of which
the claim arose; basis for the claim; and documentation in
support of the claim.

All claims against the Company will be barred unless the
proceeding to enforce the claim is commenced within three
years after the publication of this notice.

NOTICE OF ARTICLES OF DISSOLUTION
BY VOLUNTARY ACTION
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
ERBS & ERBS P.C.

On Jan. 13, 2022, ERBS & ERBS P.C. filed its Articles of
Dissolution by Voluntary Action with the Missouri Secretary
of State. The dissolution was effective Jan. 12, 2022.

You are hereby notified that if you believe you have a claim
against ERBS & ERBS P.C., you must submit a summary
in writing of the circumstances surrounding your claim to
the corporation at 8605 Green Springs Drive, St. Louis,

MO 63123. The summary of your claim must include the
following information:

1. The name, address, and telephone number of the
claimant.

2. The amount of the claim.

3. The date on which the event on which the claim is based
occurred.

4. A brief description of the nature of the debt or the basis
for the claim.

All claims against ERBS & ERBS P.C. will be barred unless
the proceeding to enforce the claim is commenced within two
years after publication of this notice.
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NOTICE OF ARTICLES OF DISSOLUTION
BY VOLUNTARY ACTION
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
GRACE ENERGY CORPORATION

Grace Energy Corporation, a Missouri corporation, has
filed Articles of Dissolution by Voluntary Action with the
Missouri Secretary of State on Dec. 21, 2021.

Any and all claims against Grace Energy Corporation
may be sent to Checkett, Pauly, Bay & Morgan, LLC, Attn:
Sarah, P.O. Box 409, Carthage, Missouri 64836. Each such
claim should include the following: the name, address, and
telephone number of the claimant; amount of the claim;
the basis of the claim; and any and all pertinent documents
supporting the claim.

NOTICE: Any and all claims against Grace Energy
Corporation will be barred unless a proceeding to enforce
the claim is commenced within two years after the date of the
publication of this notice.

Date of Publication: April 8, 2022.

NOTICE OF WINDING UP
FOR LIMITED LIABILITY COMPANY
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
INSURANCE OF ELLISVILLE, LLC

On Feb. 18, 2022, Insurance of Ellisville, LLC, a Missouri
limited liability company, filed a Notice of Winding Up for
Limited Liability Company with the Missouri Secretary of
State. The dissolution was effective on Dec. 31, 2019.

In accordance with the Notice of Winding Up, you are
hereby notified that if you believe you have a claim against
Insurance of Ellisville, LLC, you must submit a written
summary of the circumstances surrounding your claim to the
company, care of:

Hein Schneider & Bond, P.C.
Attn: Nathan E. Ross, Esq.
2244 S. Brentwood Blvd.

St. Louis, Missouri 63144.

The summary of claim must include the following
information: (i) the name, address, telephone number, and
email address of the claimant; (i) the amount of the claim,;
(111) the date on which the claim arose; (iv) the basis for the
claim; and (v) documentation of the claim.

A claim against Insurance of Ellisville, LLC will be barred
unless a proceeding to enforce such claim is commenced
within three years after the publication of this notice.

NOTICE OF ARTICLES OF DISSOLUTION BY
VOLUNTARY ACTION
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
KEHOE ENGINEERING COMPANY, INC.
Kehoe Engineering Company, Inc., a Missouri
corporation, filed its Articles of Dissolution by Voluntary
Action on Jan. 4, 2022, with the Missouri Secretary of State.
All claims against the corporation must be sent to Douglas
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R. Smith, The O’Fallon Law Firm, LLC, at 225 S. Main St.,
Suite 100, O’Fallon, Missouri 63366. Each claim should
include the following: (1) the claimant’s name, address, and
telephone number; (2) the amount of the claim; (3) the date
on which the claim arose; and (4) the basis of the claim and
any documents related to the claim.

All claims against the corporation will be barred unless a
proceeding to enforce the claim is commenced within two
years after the date of this publication.

NOTICE OF WINDING UP FOR
LIMITED LIABILITY COMPANY
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
LAW OFFICE OF JEREMY HODGES, LLC

Effective Nov. 29, 2021, the Law Office of Jeremy L.
Hodges, LLC, a Missouri liability company, filed a Notice
of Winding Up for Limited Liability Company with the
Missouri Secretary of State.

Persons with claims against the limited liability company
should present them in accordance with the Notice of
Winding Up. You must furnish your name, address, and
telephone number together with the following: (i) amount of
the claim; (ii) basis for the claim; and (i1) documentation of
the claim.

Claims must be mailed to: Mr. Joseph Demko, Attorney
for The Estate of Jeremy L. Hodges, Smith-Amundsen, 120
South Central Ave., Ste. 700, St. Louis, MO 63105-1794.

A claim against the limited liability company will be barred
unless a proceeding to enforce the claim is commenced
within three years after the publication of this notice.

NOTICE OF RESOLUTION TO DISSOLVE AFFIDAVIT
TO ALL CREDITORS OF AND CLAIMAINTS AGAINST
LUPER’S COLLISION REPAIR, INC.

Luper’s Collision Repair, Inc., dba Luper’s Used Cars (the
“Company”), filed its Resolution to Dissolve Affidavit with the
Missouri Secretary of State on Jan. 18, 2022.

Any and all claims against the Company must be sent to
the Company in care of McGovern Garton, Lifescape Law &
Development, LLC, 6 Westowne St., Ste.

601, Liberty, Missouri 64068.

The summary of your claim must include the name,
address, and telephone number of the claimant; the amount
of the claim; the date on which the claim is based occurred;
and a brief description of the nature of the debt or the basis
for the claim.

All claims against the Company will be barred unless a
proceeding to enforce the claim is commenced within two
years after the publication of this notice.
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NOTICE OF WINDING UP
FOR LIMITED LIABILITY COMPANY
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
MAIN 4545 PARTNERS, LLC

On Jan. 27, 2022, Main 4545 Partners, LLC, a Missouri
limited liability company (the “Company”), filed a Notice
of Winding Up for Limited Liability Company with the
Missouri Secretary of State, effective as of Jan. 27, 2022.

All persons with claims against the Company may submit
any claim in accordance with this notice to: Michael J. Book,
9101 W. 110th St., Suite 200, Overland Park, Kansas 66210.
All claims must include the name, address, and telephone
number of the claimant; the amount claimed; the basis for
the claim; the documentation of the claim; and the date(s) of
the event(s) on which the claim is based occurred.

All claims against the Company will be barred unless a
proceeding to enforce the claim is commenced within three
years after the publication of this notice.

NOTICE OF WINDING UP
FOR LIMITED LIABILITY COMPANY
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
PNW INVESTMENTS, LLC
PNW Investments, LLC, a Missouri limited liability
company, filed its Notice of Winding Up for Limited Liability
Company with the Missouri Secretary of State on Dec. 28,
2021.
Any and all claims against PNW Investments, LLC may
be sent to Anderson & Associates, Attorneys at Law, 4006
Central St., Kansas City, MO 64111. Each claim must
include: (i) the name, address, and telephone number of the
claimant; (i1) amount of the claim; (iii) basis for the claim; and
(1v) documentation of the claim.
Any and all claims against PNW Investments, LLC will
be barred unless a proceeding to enforce such claim is
commenced within three years after the publication of this
notice.

NOTICE OF ARTICLES OF DISSOLUTION BY
VOLUNTARY ACTION
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
PAYLESS MATERIAL HANDLING, INC.

Payless Material Handling, Inc., a Missouri corporation,
filed its Articles of Dissolution by Voluntary Action with the
Missouri Secretary of State on Sept. 10, 2021. The dissolution
was effective on that date.

Any and all claims against Payless Material Handling,

Inc. must be sent to Payless Material Handling, Inc., C/O
David Wylie, 201 N. Spring St., Independence, MO 64050.
Each claim should include the following information: the
name, address, and telephone number of the claimant; the
amount of the claim; the basis for the claim; documentation
supporting the claim; and the date(s) on which the event(s)
on which the claim is based occurred.

Any and all claims against Payless Material Handling, Inc.
will be barred unless a proceeding to enforce such claim
is commenced within two years after the date this notice is

published.

NOTICE OF WINDING UP
FOR LIMITED LIABILITY COMPANY
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
PB CHESTERFIELD LLC

PB Chesterfield LLC (“Company”) was dissolved on Feb.
18, 2022. Company requests that claims against Company
be presented by letter to: Dan Manning, Doster Ullom &
Boyle, LLC, 16150 Main Circle Drive, Chesterfield, Missouri
63017. Claims against Company must include the following:
name, address, and telephone number of claimant; amount
of claim; a description of the basis and nature of claim; and
documentation supporting claim.

Claims against Company will be barred unless a
proceeding to enforce the claim is commenced within three
years after this publication.
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NOTICE OF WINDING UP
FOR LIMITED LIABILITY COMPANY
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
POLLOCK INVESTMENTS, LLC

On Feb. 14, 2022, Pollock Investments, LLC, a Missouri
limited liability company (the Company) filed a Notice
of Winding Up for Limited Liability Company with the
Missouri Secretary of State.

Any claims against the Company should be submitted to:
Daniel J. Haus, 7926 E. 171st Street, Suite 106, Belton, MO
64012. Each claim must include: the name, address, and
telephone number of the claimant; amount and nature of
the claim; date upon which the claim arose; and any claim
documentation.

All claims against the Company will be barred unless a
proceeding to enforce the claim is commenced within three
years after the publication of this notice.

NOTICE OF WINDING UP
FOR LIMITED LIABILITY COMPANY
TO ALL CREDITORS AND CLAIMANTS OF
REASONS & COMPANY, LLC

Reasons & Company, LLC, a Missouri limited liability
company, filed its Notice of Winding Up for Limited Liability
Company with the Missouri Secretary of State on Feb. 7,
2022,

Any and all claims against Reasons & Company, LLC may
be sent to Joshua Reasons, 2135 Inman Road, Poplar Bluff,
Missouri 63901. Each claim should include the following
information: the name, address, and telephone number of
the claimant; the amount of the claim; the basis for the claim;
the date(s) on which the event(s) on which the claim is based
occurred.

Any and all claims against Reasons & Company, LLC,
will be barred unless a proceeding to enforce such claims is

commenced within three years after the date this notice is

published.
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NOTICE OF WINDING UP
FOR LIMITED LIABILITY COMPANY
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
SIMPLE GOLF PRODUCTS, LLC

On Jan. 24, 2022, SIMPLE GOLF PRODUCTS,

LLC filed its Notice of Winding Up for SIMPLE GOLF
PRODUCTS, LLC with the Missouri Secretary of State.
SIMPLE GOLF PRODUCTS, LLC requests that all persons
and organizations who have claims against it present them
immediately by letter to Carl C. Polster, 108 W. Adams Ave.,
Kirkwood, MO 63122.

All claims must include the following information: (a) name
and address of the claimant;

(b) the amount claimed; (c) date on which the claim arose;
(d) basis for the claim and documentation thereof; and (e)
whether the claim was secured and, if so, the collateral used
as security.

All claims against SIMPLE GOLF PRODUCTS, LLC
will be barred unless a proceeding to enforce the claim is
commenced within three years after the date of publication
of this notice.

NOTICE OF REQUEST FOR TERMINATION

TO ALL CREDITORS OF AND CLAIMANTS AGAINST

STUPPY AUTO SALES & WRECKER SERVICE, INC.

On Jan. 18, 2022, Stuppy Auto Sales & Wrecker Service,
Inc., a Missouri corporation (the “Company”), filed its
Request for Termination with the Missouri Secretary of State.
Termination is effective as of Jan. 18, 2022.

Said corporation requests that all persons and
organizations who have claims against it present them
immediately by letter to the corporation at: Kreitler Law
Firm, ¢/o James M. Kreitler, P.O. Box 487, Ste. Genevieve,
MO 63670. All claims must include:

1. The name, address, and telephone number of the
claimant;

2. The amount of the claim;

3. The basis for the claim;

4. The date(s) of the event(s) on which the claim is based
occurred; and

5. Documentation to support the claim.

NOTICE: Any and all claims against the Company
will be barred unless a proceeding to enforce the claim is
commenced within three years after the publication of this
notice.

NOTICE OF ARTICLES OF DISSOLUTION
BY VOLUNTARY ACTION
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
SUZANNE SCHULZ, P.C.

Suzanne Schulz, P.C., a Missouri corporation, filed its
Articles of Dissolution by Voluntary Action with the Missouri
Secretary of State on Dec. 16, 2021. The dissolution was
effective on that date.

Any and all claims against Suzanne Schulz, P.C. may be
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sent to Larry G. Schulz, 2900 Brooktree Lane, Suite 100,
Gladstone, Missouri 64119. Each claim should include the
following information: the name, address, and telephone
number of the claimant; the amount of the claim; the basis
for the claim; documentation supporting the claim; and the
date(s) on which the event(s) on which the claim is based
occurred.

Any and all claims against Suzanne Schulz, P.C. will
be barred unless a proceeding to enforce such claim is
commenced within two years after the date this notice is
published.

NOTICE OF ARTICLES OF TERMINATION FOR
LIMITED LIABILITY COMPANY
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
SYDENSTRICKER FARMS, LLC

Articles of Termination for Limited Liability Company for
SYDENSTRICKER FARMS, LLC have been filed with the
Missouri Secretary of State.

All claims against SYDENSTRICKER FARMS, LLC must
be submitted in writing to Thomas L. Ferguson, 4508 Bluff
Drive, Oak Grove, MO 64075.

Claims must include the name, address and phone number
of the claimant; amount claimed; date claim arose; and
the basis for such claim. All claims will be barred unless a
proceeding to enforce the claim is commenced within two
years of publication of this notice.

NOTICE OF ARTICLES OF DISSOLUTION BY
VOLUNTARY ACTION
FOR A NONPROFIT CORPORATION
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
THE PLACE AT THE LAKE

On Dec. 16, 2021, The Place At The Lake, a Missouri
nonprofit corporation, filed its Notice of Articles of
Dissolution by Voluntary Action for a Nonprofit Corporation
with the Missouri Secretary of State. The effective date of
said notice was Jan. 31, 2022.

Said corporation requests that all persons and
organizations with claims against it present them immediately
by letter to: Jeremiah Mosley, LLC, Attorney at Law, P.O.
Box 1119, Warsaw, Missouri 65355.

All claims must include:

(i) the name, address, and telephone number of the
claimant;

(1) the amount claimed;

(iii) the basis for the claim;

(1v) the date(s) on which the event(s) on which the claim is
based occurred; and

(v) documentation in support of the claim.

NOTICE: Because of the dissolution of The Place At
The Lake, any and all claims against the corporation will
be barred unless a proceeding to enforce the claim is
commenced within two years after the publication of this
notice.
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NOTICE OF WINDING UP
OF LIMITED LIABILITY COMPANY
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
USA SHIELDS, LLC

On Jan. 27, 2022, USA Shields, LLC, a Missouri limited
liability company, filed its Notice of Winding Up for Limited
Liability Company with the Missouri Secretary of State. The
effective date of said notice was Jan. 27, 2022.

You are hereby notified that if you believe you have a
claim against USA Shields, LLC you must submit a summary
in writing of the circumstances surrounding your claim to the
limited liability company at: USA Shields, LLC Attn: Anthony
Trabon, 430 E. Bannister Rd., Kansas City, MO 64131.

The summary of your claim must include the following
information: (1) the name, address, and telephone number
of the claimant; (2) the amount claimed; (3) the basis for the
claim; (4) the date(s) on which the events on which the claim
is based occurred; and (5) documentation in support of the
claim.

All claims against USA Shields, LLC, will be barred unless
the proceeding to enforce the claim is commenced within
three years after the publication of this notice.

the claim arose; basis for the claim; and documentation in
support of the claim.

All claims against the Company will be barred unless the
proceeding to enforce the claim is commenced within three
years after the publication of this notice.

NOTICE OF ARTICLES OF DISSOLUTION
BY VOLUNTARY ACTION
TO ALL CREDITORS OF AND CLAIMANTS AGAINST
VERNON SWEARENGIN, INC.

Vernon Swearengin, Inc., a Missouri corporation, filed its
Articles of Dissolution by Voluntary Action on Jan. 18, 2022,
with the Missouri Secretary of State.

All claims against the corporation should be sent to
Gabrielle ] White, Attorney at Law, McKay & White, LLC,
1200 E. Woodhurst Drive, Suite G-300, Springfield, Missouri
65804. Each claim should include the following: (1) the
claimant’s name, address, and telephone number; (2) the
amount of the claim; (3) the date on which the claim arose;
and (4) the basis of the claim and any documents related to
the claim.

All claims against the corporation shall be barred unless
a proceeding to enforce the claim is commenced within two
years after the date of this publication.

NOTICE OF WINDING UP
FOR LIMITED LIABILIT COMPANY
TO ALL CREDITORS AND CLAIMANTS AGAINST
WESTLAKE OAK, LLC

On Feb. 14, 2022, Westlake Oak, LLC, a Missouri limited
liability company (hereinafter the “Company”), filed its
Notice of Winding Up for Limited Liability Company with
the Missouri Secretary of State.

Any claims against the Company may be sent to: Bush &
Patchett, LLC, Attn: Kerry Bush, 4240 Philips Farm Road,
Suite 109, Columbia, MO 65201. Each claim must include
the following information: name, address, and telephone
number of the claimant; amount of claim; date of which
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NOTICE OF WINDING UP
FOR LIMITED LIABILITY COMPANY
TO ALL CREDITORS AND CLAIMANTS AGAINST
WHISPERING WOODS, LLC

On Feb. 14, 2022, Whispering Woods, LLC, a Missouri
limited liability company (hereinafter the “Company”), filed
its Notice of Winding Up for Limited Liability Company with
the Missouri Secretary of State.

Any claims against the Company may be sent to: Bush &
Patchett, LLC, Attn: Kerry Bush, 4240 Philips Farm Road,
Suite 109, Columbia, MO 65201. Each claim must include
the following information: name, address, and telephone
number of the claimant; amount of claim; date of which
the claim arose; basis for the claim; and documentation in
support of the claim.

All claims against the Company will be barred unless the
proceeding to enforce the claim is commenced within three
years after the publication of this notice.

FEGAL SERVICES CORPORATIOGN

NOTICE OF GRANT EUNDS AVAILABLE

FOR CALENDAR YEAR 2028

The Legal Services Corporation (LSC) announces the
availability of grant funds to provide civil legal services to
eligible clients during calendar year 2023. In accordance
with LSC’s multiyear funding policy, grants are available
for only specified service areas. The list of service areas
(and their descriptions) where grant opportunities are
open are available at https:/www.lsc.gov/grants/basic-
field-grant/Isc-service-areas/2023-service-areas-subject-
competition.

The Request for Proposals (RFP), which includes
instructions for preparing the grant proposal, will be
published at https:/www.lsc.gov/grants-grantee-resources/

our-grant-programs/basic-field-grant on or around
April 11, 2022.

Applicants must file a Pre-Application and the
grant application through GrantEase: LSC’s grants
management system.

Please visit https://www.Isc.gov/grants/basic-field-grant for
filing dates, applicant eligibility, submission requirements,
and updates regarding the LSC grants process. Please
email inquiries pertaining to the LSC grants process to
LSCGrants@lsc.gov.
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